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OR the first time in the history of the YALE Review its 

editors are called upon to record the death of an editorial 
colleague. Upon Monday morning, February 24, after many 
months of illness, Edward Gaylord Bourne passed away. Pro- 


fessor Bourne had been for fourteen years a member of this 


board, having been elected an editor upon his return to Yale 
in 1894. 
Even though they have been without his active encouragement 


and assistance for almost two years, it is yet difficult for his 


colleagues to estimate the loss they have sustained through his 
death. His wide knowledge of historical and economic literature 
and his unique acquaintance with writers, young and old, in 
these fields, were of the highest value to us. His efforts and 
successes in the advancement of American scholarship were to 


us a matter of pride and a source of inspiration. We came to 


depend upon the keenness of judgment and the sound sense 


which formed in him so happy a combination when linked with 
his well-known personal qualities. 

Indeed, it is of these latter qualities—of his companionship 
and friendship—that we think most regretfully and with the 


greatest sense of loss. Ina word, it is to the unassuming sweet- . 
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ness and loftiness of his character that we chiefly bear witness, in 
sorrow. We regard it as a privilege to have served with him 
and to have thereby known him the more intimately. This 
thought eclipses even that other, of which we are in no wise 
unmindful, that we had among us one of the foremost scholars in 


America. 


The Yate Review has never taken an attitude of hostility 
to legislation in control of business transactions on any 
doctrinaire grounds. Where undoubted evils exist, and can be 
reached by legislation, the public may fairly demand protection 
by means of law. At the present time the country has been 
deluged with acts, and still more with proposed acts, of a 
regulative nature. In the last number of the REVIEW some 
account was given of the great number of State statutes regard- 
ing railway rates. This number gives further information as 
to insurance. If these acts aim at real abuses and are so designed 
as to actually accomplish their ends, the mere fact of their over- 
whelming number would not be a cause for concern, but rather 
for congratulation. A very serious question arises, however, 
on this second point, namely, the success of such laws in accom- 
plishing the desired results. We may waive here all question as 
to whether the objects of these various laws are desirable. What 
it is increasingly important to consider is whether they are 
efficient, whether they will accomplish what they set out to 
accomplish or something different and unexpected. 

Two articles in the present number are devoted to an examina- 
tion of certain lines of experience from this point of view. They 
show how easy it is for even well-intentioned legislators, who 
have a clear object in view, to bring about results exactly the 
opposite of what they intend. The Robertson insurance law aimed 
to increase the investment of capital in Texas enterprises. It had 
the result of driving capital from that State. The German pro- 
hibition of exchange dealings in industrial securities aimed to 
lessen speculative jobbing and the speculative control of indus- 
trial enterprises. It had the effect of increasing both. The 
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establishment of the exchange register aimed to exclude the 
worst gambling element and to give legal certainty to contracts. 
It proved an incentive to the worst element, and caused legal 
uncertainties that were demoralizing and intolerable. 

It may be admitted that legislation is necessarily experimental, 
but we should at least exercise first such reason as we have as to 
probable results, and above all take warning in far greater 
measure than we do, from the lessons of experience. 


Similar dangers are to be found in the natural desire to free 
the individual so far as possible from the dangers of risk to 
person or property. There are two ways to escape these evils 
so far as the individual is concerned, first, by careful precaution 
to prevent damage, secondly, by shifting the damage to others. 
For society, on the other hand, there is only one method, namely, 
prevention beforehand. Shifting the loss is not strictly 
diminishing it. There doubtless is some social gain in having 
risks shifted to those who are better able to bear it, but this 
may be more than offset by decreasing cautious prevention 
beforehand. The case of fire insurance is of course familiar. 
If a house burns there is a destruction of wealth even if the 
owner is protected. Furthermore, the fact that every dollar of 
fire insurance paid requires another dollar of expense to dis- 
tribute the loss is a considerable offset to the social gain from 
the distribution. Far more important is the decrease of care 
and prevention. The increased loss of buildings due to insur- 
ance is enormous. It is a fairly debatable question whether the 
system of fire insurance is in the long run a good thing or a 
bad thing for the community as a whole. Similar effects are of 
course to be noted in many cases. Burglar insurance, for 
instance, very largely diminishes care in self-protection. 

Considerations of this nature shoule 10t be without weight in 
passing judgment on the question of employers’ liability. Good 
judges have held that accident insurance, both under the volun- 
tary form here in use and under the compulsory German system, 
has increased accidents. If the employer is to insure his men, 
their own care diminishes. If he in turn insures against his 
liability with some company, his care diminishes. The benefit . 
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of insurance is in putting losses where they can best be borne; 
the evil lies in increasing the losses. Both sides of the question 
should be given fair weight. 

The same holds in the case of the new scheme to insure credits 
by a guarantee of all bank deposits. Oklahoma has placed such 
a provision among her statutes, and the plan formed an important 
part of the original Fowler Bill. This scheme has been defended 
on the ground that it was merely a proper extension of insurance. 
But every extension of insurance has the twofold character of 
gain and loss. The effect on caution in the investment of 
bank funds is here of peculiar weight. Insurance of credit is 
not new. On the coffee exchanges of Europe the clearing- 
house or caisse de liquidation insures each contract that goes 
through it, but the business world in general has rejected the 
method as unsound. For a small group of watchful experts 
it may be effective. The foreign merchants of Hong Kong 
early adopted a method of collectively guaranteeing the paper 
of each one. But here caution and watchfulness was on the 
- whole increased. The case is the same with the “mill-mutual” 
fire insurance where the whole system depends on enforcing due 
precautions. If a general guarantee of deposits would increase 
the caution of bank managers, it would be defensible. The 
chances are very much against any such result. 
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TEN YEARS REGULATION OF THE STOCK 
EXCHANGE IN GERMANY. 


CONTENTS. 


The three evils of speculation, p. 5; the three methods of regulation, 
p. 7; provisions of the act of 1896, p. 8; importance of time dealings, 
p. 9; effect on the produce exchange, p. 12; new forms of contract on 
stock exchange to evade law, p. 13; legal uncertainty, p. 15; decisions of 
courts against new methods, p. 16; effects of act, p. 17; confessed failure, 
p. 18; fluctuations and manipulation increased, p. 18; undesirable public 
not excluded, p. 20; the new act of 1908, p. 22. 


HE German Government has just repealed (April 9, 1908) 
certain stringent provisions of the law of 1896 enacted 
to control speculation in stocks. This has been the result of a 
vigorous agitation and lengthy discussions, especially in the 
last few months. In the same period there has been a wide- 
spread demand in favor of restrictive legislation in this country, 
a demand which has had the rather vague support of the Presi- 
dent and of the Governor of New York. It is perhaps not to be 
wondered at that these two onposite movements should occur 
at the same time, but it would certainly be inexcusable for Con- 
gress or any legislature to move rashly without a consideration 
of the failure of the German experiment. For it must be admit- 
ted that the German law has proved a double failure. It has been 
a fiasco so far as accomplishing its purpose is concerned; and 
it has produced evil results that were not intended. A brief 
examination of the workings of the act of 1896 is not only 
timely, but teaches also a permanent lesson as to the dangers 
which lurk in legislative regulation of financial methods, even 
after the careful consideration which was given to some parts, 
at least, of the German act. 
The real and supposed evils of speculation may be summed 
up under three heads: 
(1.) The manipulation of prices (in the case of commodities ) 
to the detriment of the consumer or producer. Sometimes it . 
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is the dread of corners and the extortion practiced against the 
consumer which calls out the criticism. More often, however, 
the criticism comes from the producing interests who claim that 
the prices received for their commodities are reduced by the 
supposedly nefarious practices of the short-sellers. 

(2.) A similar manipulation is charged in the case of stock 
speculation. This may affect the innocent investor unfairly, or 
it may have the result of making a given industry too depen- 
dent on stock market influences in its management. This was 
the feeling which led to an important section of the German act. 
It was thought that certain industrial enterprises were being run 
altogether too much with an eye to stock fluctuations and too 
little with an eye to technical efficiency. The same feeling has 
found frequent expression in this country, especially as to certain 
railroads and “industrials” in recent years. 

(3.) The third evil is the demoralization which extends over 
a wide public from their indulgence in speculation beyond their 
means and in a purely gambling spirit. 

What shall be said of these three classes of evils? The evils 
of manipulation are enormously exaggerated. It would be idle 
to deny that there is any such thing as “rigging the market,” 
but it very seldom lasts long enough to injure the farmer or 
the consumer. The speculators may be hurt by the tricks of their 
rivals, and the millers or spinners sometimes growl because of 
the tactics of the dealers in the wheat or cotton markets, but these 
are interests which know pretty well how to protect themselves. 
Certainly no reasonable argument can be made for the claim that 
speculation reduces prices to the producer. On the contrary, 
the exact opposite is the case, since it reduces greatly the margin 
between the farm price and the price of the central market. 
This, however, is not the place for a discussion of the beneficial 
effects of speculation. It is only necessary to indicate in passing 
that the first class of evils is largely imaginary and calls for no 
interference to protect an innocent public. 

The evils of the second class are somewhat harder to estimate, 
but are also doubtless exaggerated. It is true that, in individual 
cases, corporations have been managed with a view to making 
money out of the fluctuations of the stock, rather than by increas- 
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ing their earning capacity. It is true that sometimes the influence 
of “the stock exchange end” has seemed to absorb too much 
the energy and attention of directors, but it is very hard to 
draw any sharp line of distinction. The two things cannot be 
separated, and it should be remembered that, barring absolute 
fraud, the fluctuations are but the inevitable reflection of the 
effects of management. It most cases it is not the speculative 
activity of stocks which affects the character of the management, 
but the character of the management which affects the specula- 
tive activity. 

The evils of the third class it would be difficult to exaggerate. 
Important as the benefits of speculation are, they are purchased 
at this fearful cost. Everyone must wish that the evils could be 
abolished. Only the ignorant person, however, supposes that 
this can be done easily or that it necessarily calls for legislative 
action. Two questions arise: first, whether or not the evils 
of “outside” speculation are a necessary cost of the benefits 
of speculation, i. e., whether the elimination of outside specula- 
tors would interfere with the performance of the natural economic 
function of speculation; and if not, whether, secondly, any 
measures may be devised which will really remove the evils, 
or check them without interfering disastrously with the course 
of legitimate business. The experience of Germany throws 
important light*on both of these problems. 

As there are three classes of evils, so there are three possible 
methods of regulation: 

(1.) To distinguish between the different kinds of transac- 

tions, permitting some and prohibiting others. 

_ (2.) To distinguish between different kinds of securities or 
commodities, permitting exchange transactions in some and for- 
bidding them in others. 

(3.) To distinguish between different classes of speculators, 
allowing the practice to some, but not to others. 

The German Exchange Act of 1896 aimed to reach all the 
above evils and adopted all three methods of regulation. It is 
not proposed here to go into a history of that act or to refer 
to any but its most important provisions.’ It should be said, 


'For a fuller account see references at the close of this article. 
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however, that the original bill was the result of a very remark- 
able inquiry made by a special commission, whose report consti- 
tutes the most important body of material on the whole subject 
of speculation. The proposals of the commission, recognizing 
as they did the necessary and legitimate function of speculation 
in modern business, were relatively moderate. In the Reichstag, 
however, the Agrarian party had the upper hand and much more 
radical provisions were included in the act as finally passed. 
Without considering the regulations providing for a closer 
government supervision of exchange dealings, we may note at 
onee the three most important provisions. 

(1.) All “Exchange dealings for future delivery” (Bérsen- 
termingeschafte) in grain and flour were forbidden. 

(2.) All “Exchange dealings for the account” (Borsen- 
termingeschafte) in the shares of mining and industrial com- 
panies were forbidden. 

(3.) An “Exchange Register” was established in which was 
to be entered the name of every person who wished to engage 
in exchange transactions for future delivery. Contracts made 
by two persons entered in the register were declared binding and 
exempt from the defence of wager. Where either party was an 
unregistered person the contract was void. 

The object of this last provision is obvious, namely to exclude 
undesirable persons from the field of speculation. At first sight 
it seems a simple and at the same time ingenious device, the 
assumption being that clerks, cashiers, professional men, in fact 
most of the so-called “outside public,” would be unwilling to 
publicly announce themselves as indulging in speculative trans- 
actions, by entry in the register, while dealers or brokers would 
not dare to do business with unregistered persons because of the 
danger that such parties would fail to settle in case of loss. 
Thus at a stroke the undesirable element would be eliminated 
and speculation confined to the professionals of adequate knowl- 
edge and capital. The complete failure of the experiment will 
be explained below. 

The two former provisions, it will be seen, turned on the 
distinction between different commodities or securities. The 
prohibition of futures in grain aimed to do away with the first 
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supposed evil, the depression of prices from short-selling; while 
the prohibition of futures in mining and industrial shares was 
intended to remove the second danger mentioned above, undue 
speculative influence in company management. Before consider- 
ing either of these let us note the way in which the first method 
of regulation, that is, discrimination between different kinds of 
transactions, came to be introduced. This requires a brief 
explanation of certain peculiarities of German methods of deal- 
ing on the exchange, and of certain German legal conceptions. 

In the first place it should be noticed that on the German 
exchanges, as on practically all exchanges in Europe, stocks are 
dealt in by time dealings similar to the “futures” in our grain 
markets. On the New York Stock Exchange practically all con- 
tracts are made “regular way,” i. e., for delivery the next 
morning. If the purchaser wishes not to pay for his stocks at 
once, he must borrow money on the stocks in order to carry 
them. If the seller is trading on the short side, he must borrow 
the stocks (putting up the money) in order to make delivery. 
On the Berlin Exchange the custom had always been to buy or 
sell per ultimo, or “for the monthly account,” as it is called 
in London. This means that delivery and payment were post- 
poned till the settlement day at the end of the month. Under 
this method there is no “option” of a month in which to make 
delivery as in the case of wheat futures, but the transaction is 
a future contract with a fixed time for delivery. In case the 
trader wishes to operate for a longer period he can easily shift 
his contracts ahead at the end of the month by means of “con- 
tango” transactions (Prolongationsgeschdfte. ) 

As a result of this fact, speculation in stocks as well as in 
produce had come to be associated in Germany with the idea 
of time contracts. To be sure it had been pointed out, before 
the commission and elsewhere, that the two are not essentially 
connected and that very active speculation takes place in New 
York by means of cash or “spot” dealings. Despite this, how- 
ever, it was assumed by the lawmakers that a prohibition of time 
contracts meant a prohibition of speculative transactions. 

In the next place there are certain formalities connected with 
dealings on the Berlin Exchange unfamiliar in American usage. 
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Chief among these is the official quotation of prices by the 
official brokers (Kursmakler). These points have to be kept 
in mind if one is to understand the legal problems which arose 
and the various methods of overcoming the provisions of the 
act to which resort was made. What the law actually made 
unlawful were “Exchange dealings for future delivery” 
(Bérsentermingeschafte) (a) for all persons in case of grain 
and in the case of mining and industrial stocks, (b) for 
unregistered persons in the case of all other securities. The 
question then arises, “What are Exchange dealings for future 
delivery?” The famous section 48 of the act attempted to give 
a formal definition by statute. Such contracts were to be under- 
stood to be contracts which (a) provided for delivery on a fixed 
day or within a fixed option, (b) were made according to the 
regular rules of the exchange, (c) for which there was an official 
quotation of prices. 

To any one familiar with the various forms of future dealings 
on different exchanges, it is evident that the two latter charac- 
teristics are by no means essential to such dealings. If 
the intention was to stop all speculative transactions in 
the given articles, it was a fatal blunder to specifically pro- 
hibit only certain highly technical forms of contract. It was 
a perfectly simple thing to substitute other forms which would 
avoid the limited definition of the act. How far judicial inter- 
pretation might be extended to cover such substitute forms was, 
of course, a matter to be determined only by experience. The 
situation, it will be seen, was this: “Exchange dealings for future 
delivery” were prohibited altogether for certain classes of 
articles, and unlawful in any case for unregistered persons. 
Since, as a matter of fact, the outside public did not register 
at all, the problem was to devise new forms which would be 
lawful both for the prohibited articles and for the excluded 
(unregistered) parties. This might be done by (a) substituting 
cash dealings for time contracts, or (b) substituting other forms 
of time contracts for “exchange futures” as technically defined. 
Both methods were adopted according to the circumstances. 

A large part of the discussion over the act of 1906 has 
centered about the technical legal problem as to how far the 
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new methods were lawful. It is not possible to give in this 
article any full account either of the new forms or of the 
legal problems to which they gave rise. A _ brief sum- 
mary will be sufficient. In the first place, a word must 
be said about the prohibition of grain futures, though this 
article is intended to deal primarily with the problems of the 
stock exchange.” 

So far as speculation in grain is concerned, the use of the 
“spot delivery” contract alone is evidently impossible on account 
of the seasonal variations in the supply. Some form of future 
contract is necessary. But it is evident that contracts for future 
delivery are made everywhere in the business world entirely inde- 
pendent of speculation. Every manufacturer has occasion both to 
buy his raw material and to sell his goods for delivery at some 
future date. Such contracts in general must of course be lawful 
according to commercial law, and were so in Germany. The 
grain dealers accordingly resorted to “futures according to the 
commercial code” (handelsrechtliche Lieferungsgeschdfte). 
These were distinguished from “Exchange transactions” by 
the fact that the special regulations of any exchange did not 
apply to them; they were not to be settled through any clear- 
ing-house or other organization of the produce exchange; no 
official quotation of prices was made; and the legal provisions 
as to default by either party differed from those in force in the 
case of exchange dealings. It is not necessary to discuss these 
distinctions in detail. Important as they may be for legal pur- 
poses, they are not of great importance from the economic 
point of view, except in so far as they meant a return to old- 
fashioned methods and a giving up of the conveniences of an 
up-to-date settlement and clearing process. This is exactly what 
was at first involved. The problem was to reéstablish these 
conveniences in such a way that it could still be claimed that 
these transactions were not of an “Exchange” character 
(bérsenmassig). 

* The evil results of this legislation in the case of the grain trade were dis- 
cussed somewhat fully by the present writer in an article written ten years 
ago and referred to below. It was based on the operations for the first year 


of the act only, but as the events of the last ten years have merely reénforced 
the opinion there expressed, it is not necessary to repeat the argument. 
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The subsequent events partook of the nature of opera bouffe. 
In the first place the produce exchange was dissolved by the 
action of its own members, who left in a body the day the law 
went into force. They proceeded to do business in a variety 
theatre on the other side of the street. After some months of 
a restricted and uncertain business, they received notice that their 
dealings were considered contrary to law and resort was made 
to a hospital, where by occupying separate rooms the claim 
might be set up that they were dealing from office to office 
according to ordinary commercial methods and so under the 
general commercial law. Besides this, it was necessary to avoid 
all semblance of having anything like the old exchange rules 
to govern the transactions, such as rules fixing the units of 
quantity for sales, establishing “contract grades” as to quality, 
or fixed periods or “options” of delivery, or finally an official 
clearing-house for settling contracts and differences. The old 
provisions as to quantity, quality, and time of delivery could 
be maintained informally by the tacit agreement of custom. On 
the other hand, for a dealer to settle every contract by separate 
delivery in each case was impossibly burdensome, and even the 
transfer of a delivery notice subject to endorsement from office 
to office was inconvenient and cumbersome. Consequently a pri- 
vate agency arose, offering to carry through settlements for those 
who chose to patronize it. This was a practical reéstablishment 
of the clearing-house. 

Thus it will be seen that the new methods of dealing were 
simply the old “futures” in a new and yet somewhat old- 
fashioned dress. The law had not stopped such dealings. It 
had merely made them more crude in form, forcing the com- 
mercial world to give up the conveniences which experience had 
shown serviceable. In doing so, however, it hampered the per- 
formance of the legitimate function of speculation. This fact 
the authorities quickly discovered, and even the Agrarians, while 
still denouncing the continued activities of the traders, realized 
that the complete abolition of the produce exchange had its dis- 
advantages. Trade was disorganized, and the old barometer of 
market conditions, i. e., the quotation of prices on the central 
exchange had disappeared. Strenuous efforts were made to 
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substitute official figures collected and tabulated by an official 
board, but proved confessed failures. Finally in 1900, after 
much negotiation, the traders returned to the exchange, still 
forced, however, to keep to the cruder devices in order to avoid 
the law, and even then in great uncertainty as to the legal status 
of their contracts. 

In the case of the stock exchange various new methods were 
adopted. These depended in the first place on the necessity of 
avoiding the provisions as to mining and industrial stocks, and, 
secondly, on the difficulties involved in the requirement for 
registration. Further, the character of the contracts between 
brokers or bankers themselves differed from the contracts 
between these and their customers. 

So far as mining and industrial securities were concerned, 
three kinds of contract appeared in the case of business on the 
exchange. 

(1.) Some attempt was made to substitute the contracts for 
delivery according to the commercial code similar to those 
described above for grain. These, however, did not become 
important for two reasons, first, the absence of public quotation 
of prices made them nearly useless; and, secondly, in view of 
their doubtful legality (later so declared by the court in the 
case of such securities) it was easier to resort to cash dealings, 
since these were not prohibited and were more available for 
stocks than for produce. 

(2.) The large banking houses resorted primarily to regular 
cash dealings, with, however, some differences both from the 
customary cash transactions of the Berlin Exchange, and also 
from the well-known New York method. According to the 
regular methods for cash dealings, contracts were settled not 
according to the price fixed in each case, but according to an 
official price which would most nearly equalize the supply and 
demand. This method was not deemed available for transactions 
on a large scale and contracts were made according to the 
fluctuating prices of the moment as had been the case in deal- 
ings for the account. The problem of settlement was not met, 
as in New York, by borrowing of stocks, but by the maintenance 
of large deposits of securities in the Bank der Berliner 
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Kassenverein, against which “red checks” weré drawn and the 
final balance struck daily as in the case of cash deposits in a 
bank. There was thus a balancing of orders to deliver and 
orders to receive as in the case of a depositor’s ordinary bank 
balance. This worked very well for the great banks which could 
hold large blocks of stock on deposit. The ordinary brokerage 
concerns, however, were forced to resort to a different method 
since they could not afford such holdings of securities and had 
no such working capital. 

(3.) This method was a somewhat devious device. It might 
have been expected that the New York method would be adopted, 
but that method involves difficulties which the German financial 
world considers very dangerous and which they wished to avoid. 
The practice of daily borrowing stocks for delivery, and money 
for carrying, which prevails in New York necessitates an 
immense loan fund and leads to enormous fluctuations in the 
rate on call loans with frequent money stringencies. This strain 
the Berlin market could not, or at least would not, stand. Con- 
sequently contracts were made which nominally were cash trans- 
actions requiring delivery and payment the next day, but under 
which it was understood that settlement would not be really 
enforced on time. Still more to avoid the danger of call loans, 
it was understood that settlement should be regularly postponed 
to the end of the month. 

These contracts differed from the old time dealings in the 
important fact that interest had to be paid during the inter- 
vening period before settlement; also in the fact that the ordi- 
nary machinery of the exchange for settlement and clearing 
could not be used. Thus they were at once more costly and more 
cumbersome. But it is evident that they were really time deal- 
ings in essence and that the appearance of cash dealings was 
simply a somewhat flimsy cloak to screen them from the law. 

The above methods were adopted for contracts on the 
exchange where the main object was to avoid the appearance of 
time dealings. The contracts between the banks or brokerage 
houses and their customers were made in the form of “dealings 
for future delivery under the commercial code.” This was due 
to the fact that the German law regarding agent and principal 
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is much more lenient than American law. The right of the 
broker to act as principal (Selbsteintrittsrecht) is well recognized 
in the case of stock transactions. The Exchange Commission 
of 1896 recommended a restriction of this right, but the new 
law, making no provision against it, really forced an increase 
of the practice. As shown above, the old-fashioned time dealings 
were not available for the forbidden securities on the exchange, 
while cash dealings were too burdensome for the customers. 
Consequently the transactions of the outside public did not 
appear in large measure directly on the exchange, but were set- 
tled in the brokerage offices themselves. This further drove 
business to the large banks (who do a regular commission 
business) because of the greater facilities afforded by their large 
funds of cash and securities. An additional change was that, 
since there was no dealing for the account on the exchange 
floor, cash prices had to be used as a basis for these contracts, 
and the customer was charged interest till the time of settlement. 
In the case of securities in which future dealings were per- 
mitted, the only problem was to evade the provision as to entry 
in the exchange register, since for unregistered persons exchange 
dealings for future delivery were void. This was done by adopt- 
ing the general principle of the dealings “under the commercial 
code.”’ It is not necessary to describe the variations in detail. 
The above accounts will indicate the somewhat chaotic nature 
to which business had been reduced in its effort to clothe itself 
in lawful forms. The courts had in the main held that such 
transactions were not wagering contracts, and hence void, unless 
it was agreed by both parties that delivery was not contemplated 
and a mere payment of differences was the only obligation 
incurred. As a matter of fact no such contracts occur on any 
reputable exchange in the world, though judges frequently fail 
to see it. The German Civil Code went farther and made 
such contracts void where one party intended only to wager 
“on differences,” provided that the other party should have 
known it. To this was now added the prohibitions of dealings 
in particular classes of securities and commodities and the pro- 
vision requiring registration. This latter provision aimed to 
make the legal question perfectly clear; transactions by 
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registered persons to be lawful, by unregistered persons unlaw- 
ful. As a matter of fact, as shown by the above account, it 


made “confusion worse confounded.” 

Numerous decisions of the highest court were naturally 
necessitated by cases arising in which the defence of wager was 
set up by the loser. The first important decision was that of 
the first division of the Reichsgericht (October 12, 1898). This 
was a Hamburg case where shares had been purchased for an 
unregistered customer “under the commercial code,” all 
resort to the rules of the exchange being excluded in the contract. 
The court held that the character of a “future” was not to 
be determined according to the definition in section 48, but 
rather according to its economic characteristics. The contract 
was held void. A later decision (October 28, 1899) upheld this 
decision in the case of a somewhat similar contract under the 
rules of the Darmstadter Bank. A decision of June 27, 1899, 
turned on the attempt of the fiscal authorities to tax twice the 
current account transactions (Kassakontokorrent), described 
above, on the ground that that were really two sales. The court 
held that the transaction was a single one, being really a time 
contract. The question of legality was not directly raised, but 
as the sole reason for that form of contract was to give it 
the appearance of a cash transaction, the inference was that it 
would ‘have been held void. 

Under these decisions it will be seen that the dealings with 
outside customers had no standing in law. The leading banks 
made strenuous efforts to require registration, and to refuse all 
dealings with unregistered persons, except in the way of pure 
cash transactions. These attempts failed completely. Not only 
the general public, but also the smaller brokers and the pro- 
vincial banks, refused to put their names in what they called 
the “gambling register.” Cash dealings could not be enforced 
as long as there were those who would take their chances of 
having customers refuse to meet losses. For twelve years a 
large part of all business in stocks and grain in Germany has 
been carried on either without the protection of law, or at least 


under the burden of legal uncertainty. 
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We may now briefly consider what the good and evil results 
of this state of affairs may have been, and what lessons are to 
be drawn from Germany’s experience. 

The first evident conclusion is that it is extremely difficult to 
stop speculative transactions by legislation. It ought to be 
evident without an appeal to experience. As long as men have 
the right to own and exchange property, and as long as the 
value of such property fluctuates, the effort will be made to 
gain an advantage from such fluctuations. If the attempt is 
made to prescribe certain forms as illegal, new and evasive 
forms will be discovered. If the lawmaker is resolved to reach 
transactions under every form, he is obliged to prohibit contracts 
which are essential to legitimate trade. In that case such con- 
tracts will be made in defiance of law, and merchants will be 
reduced to the sole protection which the gambler has, the ordi- 
nary good faith of the party with whom he deals. It is a fact that 
speculation can be carried on by means of ordinary commercial 
contracts. No special devices are necessary, though the ordinary 
methods of commerce as to settlements and clearings may be 
more fully developed. To attempt to discriminate between the 
form of contract in the cases of trade and speculation is simply 
to irritate and not to cure. 

But if legislation cannot stop speculation, it can seriously 
hamper it. The German market was greatly restricted under 
the operation of this act. This was due to two causes, (1) the 
necessity of resorting to cruder methods, and (2) the legal 
uncertainty of many transactions. It is hardly necessary to 
show this reaction by statistics. Something is indicated by the 
receipts from the tax on stock transfers, which fell from twenty 
million marks in 1895-6 to thirteen million in 1902-3. Telegrams 
received at the offices of the exchanges fell eighteen per cent. 
from 1893 to 1902, and in other offices increased forty-three 
per cent. The main question is, was this diminution of 
business and consequent narrowing of the market desirable or 
undesirable? To those who believe that all speculation is bad, 
any legislation which restricts business of this kind may seem 
in so far good, even if it has evil effects in other ways. To 
form an opinion on this point we must consider the supposed 
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evils and the desired improvements. These were given at the 
beginning of the article under three heads, the prevention of 
manipulation to the injury of producer or consumer, the preven- 
tion of undue speculative influence on industrial management, 
and the exclusion of the weaker element of the public from the 
speculative market. Of the demoralizing effects of this legisla- 
tive experiment on the grain market, enough has been said 
elsewhere. We may turn to the question of speculation in 
“industrials.”” It will be recalled that of the possible methods 
of regulation two were combined in this case, viz.: (a) a dis- 
crimination between forms of contract, since time dealings 
were excluded and cash dealings allowed, and (b) a discrimina- 
tion between different stocks, since this prohibition applied only 
to industrial and mining shares. The experiment offers a 
good test of the two methods. In briefly stating the results, 
statistical proof will not be given because to be of any value it 
would have to be more extensive than space here will allow. The 
factors, other than legislation, affecting relative prices, degrees of 
fluctuation, and expansion and contraction of business are too 
manifold to make partial statistics really significant. It may 
be said, however, that the views expressed are not determined 
by the claims of interested parties alone. They go no farther, 
for instance, than the statements of the government itself in the 
explanation of reasons for repeal attached to the amendatory 
bills of 1904, 1906, and 1907. The German Government cer- 
tainly cannot be accused of overfriendliness to the exchanges, 
and its frank confession of error is all the more significant for 
that reason. “The prohibition of trading for the account in 
mining and industrial shares,” says the report of 1907, “has 
proved injurious to the public, without accomplishing its original 
purpose.”” Whatever evils of speculation there were, it declares, 
have been increased by forcing a resort to new methods of 
dealing. Two factors have combined to make the change, the 
substitution of cash dealings for time dealings, and the narrow- 
ing of the market. The results may be summarized as follows: 
(1.) Fluctuations in prices have been increased rather than 
diminished. The corrective influence of the bear side of the 


5 See references in bibliographical note. 
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market having been restricted, the tendency to an inflated bull 
movement was increased in times of prosperity. This in turn 
made the danger of radical collapse all the greater in proportion 
as the bull movement was abnormal. The greater funds needed 
to carry stocks on a cash basis further increased the danger 
when collapse was threatened. The result was an increased 
incentive to reckless speculation and manipulation. Says the 
report of 1907: “The dangers of speculation have been increased, 
the power of the market to resist one-sided movements has been 
weakened, and the possibilities of teeny inside information 
have been enlarged.” 

(2.) The money market has been increasingly demoralized 
through the greater fluctuations in demand for funds to carry 
speculative cash accounts. The New York method is held in 
abhorrence by German financiers, who attribute to it, in large 
part, the wild fluctuations in New York call rates, the frequent 
“money panics,” and the tendency to reckless “jobbery.” In 
proportion as the new Berlin methods approached the cash 
delivery system of New York, these evils have appeared there. 

(3.) The business of the great banks has been increased at the 
expense of their smaller rivals. The prohibition of trading 
for the account, made it difficult for the latter to carry out cus- 
tomers’ orders because the new methods required large supplies 
of both cash and securities. Furthermore, an increasing share 
of the business of the large banks came to be settled by offsets 
among their customers, and the actual exchange transactions 
became a proportionally small part of the total transfers. 

(4.) This had a twofold effect. Business within the banks 
is done on the basis of exchange prices, but these became more 
fluctuating and subject to manipulation as the quantity of 
exchange dealings were diminished and were concentrated in 
a few hands. The advantages of a broad open market were 
lost. The object of the act had been to lessen the specula- 
tive influence over industrial undertakings. Its effect was to 
increase it. 

(5.) Finally the effect of interference, increased cost, and 
legal uncertainty was to drive business to foreign exchanges and 
diminish the power of the Berlin Exchange in the field of inter- 


ay 
he | 
of 
n- 
it, 
A- 
id 
n 
‘ 
y | 
4 
j | a 
f 
1 
2 
q 
q 
4 
J 
| 
q 
¥ 


20 Yale Review. [ May 


national finance. The number of agencies of foreign houses 
increased four or fivefold, and much German capital flowed to 
other centers, especially London, for investment or speculation. 
This in turn weakened the power of the Berlin money market, 
so that even the Reichsbank has at times felt its serious effects. 
If we turn now to the second great object of the act, the 
elimination of the undesirable public element from the field of 
speculation, the confession of failure is even more complete. In 
one sense the fate of the famous exchange register is laughable, 


but in a Uceper sense it is genuinely sad, for the object was a § 


worthy one and the new scheme was adopted with high hopes. 
Its failure was inevitable, since it did not remove the tempta- 
tion to speculate. The men who felt this temptation most, and 
whose position least warranted their yielding to it, were of 
course the very last men to have themselves registered. In fact 


the whole public revolted. The number of registrations never 
reached four hundred, which number would not begin to cover | 


the banking and brokerage concerns. The number of “out- 
siders” registered never reached forty. Even the conservative 
banks had to choose between giving up all such business and 
dealing with non-registered parties. 

Now, as we have seen, speculation in the German market was 
checked in considerable measure. Was at least this object of 
exclusion being accomplished and, if so, was it desirable? There 
is every reason to believe that it worked rather the other way. 

(1.) The uncertainties of the new situation were most likely 
to exclude the cautious and well-to-do from participation in the 
market. The man of adequate means, accustomed to occasional 
and reasonable speculative ventures, was more willing to await 
developments and avoid chances. The reckless gambler of small 
means was less likely to be disturbed in his practices. 

(2.) The act aimed to establish legal certainty by means of 
registration. It proved a direct incentive to fraud. The cus- 
tomer was not legally liable on his contracts; therefore every 
reckless and dishonest little plunger, who could get a broker to 
trust him, could take a “flyer” with everything to gain and 
nothing to lose. This was made all the more an inducement, 
because the law went farther than the law of wager and allowed 
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the customer to recover margins from his broker. Cases 
increased rapidly in the courts and the worst element of the public 
was active to the relative exclusion of the better. Instances even 
occurred where a man would play both sides of the market at 
once through two different brokers and simply refuse to settle 
on the losing contract. 

To make matters worse, this germ of fraud infected a superior 
class as well. It was not only the little gamblers, but too fre- 
quently the dealer of repute, the well-to-do merchant or even 
the banker, who appeared as defendant in such cases. Business 
honor, the boasted Glaub und Treue, suffered a severe shock. 
The law by increasing uncertainties and removing legal pro- 
tection defeated its own ends, and demoralized business until 
the situation became intolerable. 

(3.) As affecting this phase of the question, reference should 
be made again to the transfer of business to foreign exchanges. 
Morally and socially it is as bad for the German public to specu- 
late in cheap mining stocks on the London Exchange as to do 
so at home. The flow of German funds into the market for 
South African securities would indicate a further way in which 
the purposes of the act were defeated. 

(4.) Finally the question must be faced of the effect of elimi- 
nating the public from the speculative market even if it could be 
accomplished. It is sometimes supposed that such a result would 
be all benefit with no injury. On the contrary, the real and 
important function of speculation in the field of business can 
only be performed by a broad and open market. Though no 
one would defend individual cases of recklessness or fail to 
lament the disaster and crime sometimes engendered, the fact 
remains that a “purely professional market” is not the kind 
of market which best fulfills the service of speculation. A 
broad market with the participation of an intelligent and respon- 
sible public is necessary. The writer ventured this opinion some 
years ago at the cost of considerable criticism. The German 
experience would, however, seem to bear it out. A narrow pro- 
fessional market is less servicable to legitimate investment and 
trade, and much more susceptible of manipulation. 
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After much agitation, and continued opposition by extreme 
Agrarian enemies of the exchanges, German business has at last 
been relieved of these burdens, so far as the stock exchanges 
are concerned. This article goes to press before a copy of the 
act of April 9 could be secured, but the act follows in the main 
the government bill presented last November. It is in a sense a 
compromise measure. The Agrarians yielded no jot on the 
matter of grain futures. The prohibition remains intact and is 
backed up by even severer measures. The grain brokers have 
now threatened to close the produce exchange altogether. They 
found some comfort, however, in the assurance of the authori- 
ties that “hedging” operations would not be considered under 
the ban of the law, rather cold comfort, however, since “hedg- 
ing” transactions cannot be made, or at least cannot be much 
protection to the merchant, without a broad market. 

On the other hand, industrial and mining stocks are now 
readmitted to trading for the account, and, what is more impor- 
tant, the stock exchange register is abolished. For this is to 
be substituted practically the so-called commercial register 
(Handelsregister) which includes practically the whole mercan- 
tile class, and in which of course registration signifies nothing 
as to participation in speculation. Some attempt at exclusion 
is, however, maintained. The law still excludes “hand workers,” 
and all such whose occupation does not reach beyond what is 
called “small business” (Kleingewerb), even if they are 
included in the commercial register. On the other hand, certain 
evidently fit persons are admitted even when not registered. 

Whether any attempt to make distinctions of this kind between 
persons will be of any practical value remains to be seen. The 
courts in this country have sometimes taken the means or occupa- 
tion of a person as evidence of whether his dealings with a 
broker were legitimate or gambling. It seems a somewhat 
dubious method, which logically extended would lead to much 
confusion. And yet if the stock exchange world will not 
assume a responsibility itself, it must expect attempts at inter- 
ference. When brokers give up trying to entice unfit persons 
into speculation, when they establish a standard under which 
no man will act knowingly as agent for a custofher who is 
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plunging beyond his means, and when stricter customs, as, for 
example, requiring higher margins, are enforced, they will have 
a better right to protest against the criticisms directed against 
them. The worst evils of the stock speculation can certainly be 
better done away with by reform from within, than by legisla- 


tion from without. 
Henry C. Emery. 
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The details of the Stock Exchange Act of 1906 can be found in two articles: 
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June, 1808. A bibliography of the literature to that time may be found in 
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3 especially recommended: Chr. Knipper, Der Berliner Effektenhandel unter a 
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Aenderung des Birsengesetzes, Nov. 22, 1907 (Verlag Carl Heymanns, Berlin). 
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URING the last three years, we have heard a great deal about 

the system of American life insurance being on trial, and 

while, as a whole, it has shown a remarkably clean record, unfor- 
tunately some of the charges made have been proved. The public 
in this situation knew of but one resource, legal regulation, and 
without stopping to consider how legal regulation has worked 
in the past, demanded more of it as the remedy for present evils. 
The public has not realized that the system of life insurance 
has not been the only culprit before the bar. Practically every 
indictment against the insurance companies has been an indict- 
ment against State supervision, with which the public has fondly 
hoped to reform the other criminal. For more than fifty years 
the States have been trying to regulate the business of life 
insurance. No constitutional limitations have hindered them 
in their work. The problem before them has been clear-cut, for 
the present is not the only time that abuses in management have 
been exposed. Other exposures have been made, and there has 
been the same sort of legislation; yet it has failed to prevent a 
recurrence of the abuses. Before 1905, the State of New York 
had seen fit to amend her law regulating investments twenty-one 
times, but it was found necessary to make an entirely new 
revision in the following year. Since the States have been well 
aware of the problem before them, and have not been neglectful 
of their opportunities to try to regulate the business, yet have 
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failed, something must be radically wrong. Either they have 
pursued wrong methods of supervision, or the system of super- 
vision by the separate States is incapable of accomplishing the 
desired results, or both reasons explain the half century of 
failure. 

Let us examine the situation and find out wherein the trouble 
lies. In the first place, have the States attempted to accomplish 
the desired results by wrong methods of supervision? Without 
going into any extended history of State regulation, let us sum- 
marize, briefly, the main lines along which the States have 
worked. 

1. They have laid down standards of solvency; that is, they 
have detertnined what shall be the maximum rate of interest, and 
the rate of mortality used in computing the liabilities of the 
life insurance companies. 

2. They have regulated investments. Usually the regulations 
have simply restricted investments to certain classes of securities, 
though many attempts have been made to prescribe the territo- 
rial limits within which the investments must be made. In doing 
this, the chief object has been to make the companies’ invest- 
ments secure, but there has also been the idea of helping out the 
commercial interests of the State.? 

3. They have attempted to secure some measure of publicity. 
They have provided for annual reports by each company to the 
State, compulsory investigation by the State into the affairs of 
the companies, and to carry out the provisions of these laws 
have created special State machinery, that is, departments of 
insurance. 

4. They have passed measures to secure equitable treatment 
of the policy-holders, such as non-forfeiture laws, incontestability 
laws, etc. 

Under these four general headings can be grouped about all 
the regulations enacted by any State prior to 1906. During that 
year and the previous one, several legislative committees found 
the life insurance business apparently so mismanaged that some 


*For a full description of the limitations placed upon the investment powers 
of the companies, see the author’s “Investments of Life Insurance Com- 
panies,” Holt & Co., 1906, chapter vi. 
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of the States came to the conclusion that they ought to manage 
the business of life insurance themselves. They wanted to do 
this without assuming the responsibility which State life insur- 
ance would involve; they would leave the business in the hands 
of private men who would thus bear the responsibility, but the 
legislatures would direct the business. 

The way in which the States have attempted to manage the 
business without assuming responsibility has been by enacting 
laws: 

1. Limiting salaries. 

Limiting amount of expense to secure new business. 
Limiting surplus. 

Limiting amount of new business. 

Prescribing the methods of allotting dividends. 
Restricting the field of investment. 

How much of all this legislation is good; how much of it is 
bad? How much of it is in the right direction and will 
accomplish good results; how much of it is in the wrong 
direction and will do no good and perhaps cause serious injury? 
These are questions which ought to be settled correctly before 
the laws are in operation any longer, and before other States 
follow the example of those which have already enacted such 
legislation. 

Let us examine this legislation in detail. In the first place, 
should the States lay down standards of solvency, that is, pre- 
scribe the rate of interest and the mortality table to be used 
in computing the liabilities of a life insurance company? There 
is not much objection to such laws. As a matter of fact, these 
laws have been practically harmless. The standards adopted by 
the States have almost always been much more liberal than those 
which the companies have voluntarily adopted. In laying down 
these fixed standards of solvency, the States have hindered the 
development of new plans for cheaper insurance, but, generally 
speaking, no very serious objections can be raised against them.? 


b 


*Cf. Emory McClintock, “Insurance, a Text Book,” pp. 129, 130. Also 
Sheppard Homans, Insurance Year Book, 1890, p. 532, and the report of the 
committee on insurance appointed by the New York Legislature, Insurance 
Times, May, 1882. 
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Should the States regulate investments? There are grave 
reasons for believing that they should not. The best that they 
can do in this respect is to limit the companies to certain classes 
of securities; to select specific securities would be suicidal. But 
there is no class of investments of which all in the class are good. 
A study of life insurance mismanagement will show that mort- 
gage loans have been used just as much for speculative purposes 
as has any other class of securities. There are good securities 
in all classes, and good insurance managers ought not to have 
their privileges in this respect curtailed. To curtail them will 
mean a loss to policy-holders. The scheming, self-seeking man- 
ager will find in any law, which can be enacted regarding invest- 
ments, so many chances to accomplish his ends, that to limit the 
field of investments is to injure the good manager without accom- 
plishing any desired results.* The history of investments shows 
that the wise manager of insurance funds will scatter his invest- 
ments. This cannot be done if the States restrict investments to 
certain classes. Such laws should therefore be repealed. 

While space will not permit of any extended discussion of 
individual acts, particular. attention should be directed to laws 
compelling investments to be made in certain localities. The 
States which have had insurance companies of their own have 
made attempts, from time to time, to compel these companies to 
invest their assets within the State.* On the other hand, the 
States without such companies, but paying premiums, have 
thought that they were being drained of their capital, and so 
have passed laws compelling the companies to invest at least 
a portion of the reserves within the State where they originated. 
It seemed a few years ago as if this type of legislation, inspired 
by such selfish motives, had disappeared. However, within the 


* The question of restricting investments has been of such importance that 
many able articles have appeared on the subject. See J. B. Gillison, Trans- 
actions of the Faculty of Actuaries, volume ii, part ii, p. 104; Mr. Wegenast, 
Transactions of the Actuarial Society of America, volume vii, p. 361; the 
Insurance Spectator, volume vi, p. 308; T. B. Sprague, Assurance Magazine, 
volume xvi, p. 79; also George King, Journal of the Institute of Actuaries, 
1892, volume xxix, p. 496. 

“Cf. “Investments of Life Insurance Companies,” H. Holt & Co., pp. 
160-165. 
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last year, the demand for such legislation has reappeared, espe- 
cially in the South, and has resulted in action by one State. In 
1907, the Texas Legislature passed the Robertson bill, and it 
became a law. According to the provisions of this act, all com- 
panies doing business in Texas must invest seventy-five per cent. 
of the reserve upon Texas policies in Texas securities, bonds, 
stocks and mortgage loans, and deposit these securities in Texas, 
subject to local taxation. The motive back of the bill was not 
to secure safety to the policy-holders; it was passed partly to 
create a market for Texas securities, but mostly, judging from 
the debate in the Legislature, to secure revenue for certain 
counties. Since the local rate of taxation is about two per cent., 
the law meant the confiscation of nearly one-half the interest 
necessary to mature the contracts. Even companies which had 
a sufficient sum invested in the State to cover their reserves were 
compelled to withdraw to avoid the excessive taxation. Valuable 
agency organizations were broken up, and though Texas is 
already realizing the mistake made, the experiment will cost 
policy-holders everywhere a goodly sum. This is an extreme 
example of State regulation of investments, but it is typical of 
the motives which have actuated much legislation. 

Should the States enact laws to secure the equitable treatment 
of policy-holders? Like almost all restrictive legislation these 
laws were passed to remetly certain abuses, but competition among 
the companies was well on the way to give all the advantages 
which these laws give, before the first one was enacted. The 
companies have now gone much further in granting liberal 
advantages to the policy-holders than the laws require. In fact, 
if the competition goes much further, the legislators, if they are 
true to their traditional policy of intervention, will have to enact 
laws prohibiting the companies from being too liberal to their 
policy-holders. 

Of course, if a State, in attempting to secure equitable treatment 
of the policy-holders within the State simply secures what the 
companies have willingly given, no objection can be raised. 
But some of the States, in trying to secure equitable treatment of 
their policy-holders, have enacted very bad legislation. A 
large number of States make it a necessary condition of entrance 
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that out-of-State corporations shall pledge themselves, in the 
event of any legal difficulties arising, not to take the cases out 
of the State courts.° The purpose of the laws is to prevent 
companies from making litigation expensive, a situation which 
they could stand better than most policy-holders; but the result 
is that the companies are deprived of what reaily is a constitu- 
tional right, the right to a trial in an unprejudiced court. 

As another example of similar legislation, Alabama, a few 
years ago, enacted a law providing that if a life insurance com- 
pany contested a policy in that State on the ground of misrep- 
resentation in the application, the company should, before the 
case could be tried, deposit with the court all premiums paid 
by the assured upon the policy. If the company won the case, 
that is, proved the misrepresentation of facts in the application, 
the court should pay back all the premiums to the defrauding 
ex-policy-holder.* What did this law virtually say to the citizens 
of Alabama? It told them to go ahead and cheat the insurance 
companies, to get policies by fraud if they cared to do so. If 
they were not caught, well and good; if caught, they would get 
their money back. The law was unjust in principle and 
demoralizing in its practice; yet it was passed after considera- 
tion by an American legislature. 

Coming now to the new type of legislation, that enacted since 
1905, and which enters into the details of management, what 
shall be said of it? Is it the wise thing, the proper thing, for 
the States to limit the salaries which a life insurance company can 
pay to its officials? Salaries of such men may be too high, but 
there is serious objection to lowering them by statutory means. 
How much is a man worth? To most men twenty-five thousand 
dollars is a large salary; in fact, few men are worth that 
amount. Yet some men may well be paid twice that sum and 
still be cheap, because they will effect economies or reap profits 
which will pay their salaries several times over. There are 
presidents to-day of insurance companies receiving so-called large 


* Wisconsin Insurance Laws, section 1947 (5); Indiana Insurance Laws, 
section 361; Illinois Insurance Laws, section 375; Colorado Insurance Laws, 
section 29; Kentucky Insurance Laws, section 631. 

*W. H. Mylrea, “Insurance, a Text-Book,” p. 871. 
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salaries, who, from the standpoint of efficiency, are worth 
twice as much as other presidents, who are receiving half as 
much salary. It takes genius to maintain the agency organization 
of a life insurance company at the highest point of efficiency; 
it takes ability to invest and care for several hundred million 
dollars of assets. State legislatures might well think twice before 
placing a limit on salaries, lest in so doing they make it impossi- 
ble for the companies to secure the kind of men they need. 

How much ought a company to pay to secure new business? 
Frankly, it is a difficult question for the most skillful of 
actuaries to answer.’ If life insurance is good for the individual 
and, through the individual, for the public, then it is worth a 
price. T'ruly enough the price may be too high, but that is a prob- 
lem for the individual to solve, just as is true of the price of 
bread and opera tickets. The function of the State in the matter 
is not to regulate the price, but simply to put the individual in 
possession of the facts and allow him to judge for himself. 

Should the State limit by law the amount of new business 
which a company can write? The idea back of such a law is 
either that a company will become so large as to make the men 
controlling its assets exercise a power dangerous to the welfare 
of the State, or that if some restraint is not placed on size, the 
race for bigness will lead the officials into bad practices. From 
either standpoint the law is a curiosity.* If a company is well 
managed it will not hurt the State by its size; if it is growing 
rapidly because it supplies insurance cheaply, it ought to be 
allowed to continue its growth. That is what we want, cheap 
insurance and lots of it. Therefore, let each company write all 
the insurance it can. The other viewpoint, to limit expenses by 
simply limiting size, is absurd. It is an attempt to reverse 
economic law similar to that made by a Western legislator who 
offered a bill calling for the repeal of the law of demand and 


supply. 


"Cf., Published letters of the noted English actuary, George King, to T. B. 
Macaulay, September, 1906. 

*Mr. D. P. Fackler in an address before the commissioners of insurance 
in convention at St. Paul, 1892, gave arguments in favor of regulation. See 
also, Report of New York Legislative Investigating Committee, p. 297. 
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Finally, should the States regulate the amount of surplus 
which the life insurance companies may accumulate? Before 
they do so, they will have to decide how much surplus a company 
ought to have. It was suggested in the report of the Wisconsin 
special committee on insurance that four per cent. would be 
about the right amount. The Legislature of New York thought 
that five per cent. was the proper amount for large companies, and 
so enacted.’° In less than a year events proved that it was a 
very good thing that the companies had more. If they had not 
possessed on January I, 1907, through past accumulations, a 
greater surplus than five per cent. of liabilities, and if the insur- 
ance laws of the State had been strictly enforced, we would 
probably have had by December 31, 1907, the spectacle of large 
companies placed in the hands of receivers. The amount of 
surplus needed depends upon the character of assets, and the 
States might well leave its amount to be determined by the men 
who are responsible for the safe conduct of the business. 

What then is our conclusion concerning State regulation? It 
has failed to prevent abuses in management; it has not succeeded 
in keeping companies from failing. The laws have attempted too 
much. Many of them have been useless; some of them have 
been harmful to the business and to the public; and some of 
them positively dangerous. 

Someone asks, have not evils really existed in the business of 
life insurance for the correction of which the laws were 
designed? Yes, they have existed from time to time. Were 
there not abuses which were really serious? Yes. Well, why 
not remedy them? Everyone who has the best interests of the 
business at heart believes in remedying tiem. Some insurance 
men are asking for the repeal of the present restrictive laws, not 
because these laws are bad in principle, but because the laws 
place obstacles in the way of their ambitions. These men want 
the laws repealed in order that the business may be carried 
on again under the conditions which existed prior to 1905. 
It is not the purpose of this paper to advocate a repeal 
of the insurance laws for any such purpose. It is devoutly 


*Report of the Wisconsin Insurance Investigating Committee, 1906, p. 90. 
* Insurance Laws, 1906, section 87. 
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hoped that the conditions existing in the insurance business prior 
to 1905 have passed away forever. 

These restrictive laws are opposed because they are wrong 
in principle, and are bound to injure the legitimate interests in the 
insurance business, while all the good which they can accomplish 
could be accomplished in some other way. This other way has 
been suggested by others, but since it has not been adopted, it 
should be urged again. There is good reason for believing that if 
laws were passed securing real publicity and proper responsi- 
bility, practically all the other laws limiting and _ restricting 
the insurance business could be repealed."? 

It is urged against such a simple remedy that we have had 
publicity in the insurance business for years and years, and that 
if it were such a panacea, it would have better results. Some 
good results have come from publicity, but the trouble 
is, in spite of assertions to the contrary, that we have not 
had publicity. To be sure, there have been annual reports of 
each company published by the State, and investigations of com- 
panies by State officials, but until the last year or so very little 
has been published that the companies have not wanted 
published. The public has relied upon the State depariments of 
insurance for information regarding the insurance companies 
transacting business in the State and these departments have not 
succeeded in giving the facts. Every State has created a sep- 
arate department to look after the insurance interests of the 
commonwealth, and has endowed this department with power 
to investigate companies and to publish a report of the findings. 
Either these departments of insurance have not found out the 
facts in company managements, or, having found the facts, have 
not revealed them to the public. 

Nowhere in our public life can be found better examples 
of inefficiency than in our State departments of insurance. The 
reason for this is not difficult to discover. Like all the other 
State positions, they have been made the spoils of the politician. 


“The value of publicity and responsibility in the insurance business was 
suggested many years ago by Mr. Finch of Indiana in an address before the 
National Convention of Insurance Commissioners, held at Harrisburg, Pa., 


September, 1876. 
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In a score of States, the commissioner of insurance, as the head 
of the department of insurance is usually called, is elected by 
a direct vote of the people.'* Under such a condition, the official 
is bound to be a politician. In several other States he is 
elected by the legislature, and in the remaining States he is 
appointed by the governor, in each case with not better results 
than when elected directly by the people. 

To illustrate the political degeneracy of the office, a description 
of the organization of a department of insurance in one of 
the States may not be out of place. This department at the time 
referred to employed fifteen men, besides a number of stenog- 
raphers. The head of the department was a noted politician in 
_ the State, who, after a year’s tenure of office, had not yet taken 
the trouble to read the insurance laws or post himself with regard 
to the requirements of the reports which his department was 
expected to secure from the companies. The attorney for the 
department, although on a regular salary, found little time to 
give to his work, since a political campaign was on that year and 
his chief, the governor, needed help. The chief clerk, on a 
salary of three thousand dollars per annum, came down to the 
department each morning to open the mail, a task the two negro 
janitors might have performed very creditably, and did perform 
when it was stormy. Similarly, throughout the department, there 
were men with official titles who knew nothing about the insur- 
ance business, rendering no service, but drawing good salaries. 
In the rear room were three men who were the insurance brains 
of the whole department. Holding office during successive 
administrations, no commissioner dared to discharge them, for 
without their aid not even the routine of the department could 
be carried through.!* 

So it is in most of the States. To be sure, now and then 
an able man has been given the position of commissioner of 


*In a few States only is the commissioner of insurance as such elected by 
the people; in a large number of States, however, some State official, who is 
elected by a direct vote of the people, is ex-officio insurance commissioner. 

* Since one of the charges which Governor Hughes brought against Mr. 
Kelsey was that he had not yet read the insurance laws, although having been 
in office nearly a year, it might be well to state that the description here given 
does not refer to the New York department. 
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insurance, but most of the commissioners have been simply able 
politicians. Even the able commissioners have not succeeded in 
accomplishing much, for the tenure of office is short, and time 
has not been given to learn the details of a very technical business. 
The able helpers in the rear office have done what they could 
to protect and foster the insurance interests of the State, but, 
without authority, they have not exercised much _ influence. 
They can only make recommendations to the head of the depart- 
ment, who decides concerning these according to the way in 
which his political life will be influenced. This, in general, is 
the kind of State departments which we have had, and now 
have, to administer the insurance laws. 

The States, in giving to the departments of insurance the power 
to make an investigation of the companies wherever they saw 
fit, had the idea that the departments would watch the companies 
_ carefully, and would make searching investigations of the affairs 
of the different companies to see that no irregularities took 
place. How differently has State supervision worked out 
in practice! In many cases there has been no investigation 
into a company’s affairs until the public demand for such an 
investigation has grown so insistent that the department could 
not longer remain inactive.‘* Many of the abuses revealed by 
the Armstrong committee were common knowledge to insurance 
men as early as 1903. Syndicate operations, year-end transac- 
tions, use of money to help out other enterprises,—all these evils 
were freely hinted at in insurance circles. Under such circum- 
stances, it was the duty of the insurance departments to make 
thorough investigations of those companies under suspicion. 
Instead of doing so, the New York department held back, and 
it was not until the public had become thoroughly aroused by 
the disclosures made in the family quarrel in one company that 
finally the superintendent of insurance bestirred himself. 

Even in the cases where the insurance departments have made 
investigations, these investigations have not meant much. 
Sometimes thorough examinations have been made; more often 
the examinations have been largely a farce. When an examina- 
tion is made, the laws give the commissioners the privilege of 


“The Insurance Spectator, volume lv, p. 295. 
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making public only such portions of their findings as each may 
deem fit. Under such a law, a thorough examination has not 
much terror to evil-doers. Pressure can be brought to bear upon 
a complacent commissioner to publish nothing disagreeable. 
The management promises to reform, the commissioners agree 
that nothing more could be done if the findings were made public. 
The result is that disagreeable things are covered over, and no 
one is the wiser. 

Under such circumstances, it is not strange that there has 
been some mismanagement. Really, the only wonder is that there 
has not been more, for it must be remembered that notwithstand- 
ing the searching investigations which have been made into 
insurance affairs during the past several years, very little actual 
stealing has been found. That this has been true speaks well 
for the high character in general of the men in charge of these 
great trust interests. 

However, the weak managers, the inefficient managers, the 
wrong-doing managers, must be eliminated from the business. 
To accomplish this result, there must be publicity. Are there 
campaign contributions? Find it out. Are some of the officials 
engaging in syndicate operations at the expense of the policy- 
holders? Find it out. Are some companies depositing large 
amounts in trust companies to make those companies profitable? 
Find it out. Are some of the managers so inefficient that they 
cannot get business in any other way than by paying twice as 
much for it as other managers are paying? Find it out. The 
policy-holders have delegated to the State the duty of finding 
out these things. The State should find them out, and having 
found them out, should publish all the facts. That would be 
real publicity. 

Opponents of this policy say that since no one reads the 
insurance reports, there is no use of publishing in them so many 
facts. It is true that the general public takes but little interest in 
insurance matters, save in a time of great exposures, but it 
is a mistake to assume that no one reads the annual reports of 
the insurance department. The most vigilant lot of men in the 
country are studying these reports—the agents of rival compa- 
nies. They are looking for faults of management in other com- 
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panies, and if there were real publicity of the insurance business, 
the mismanaged companies would go to the wall quickly or 
reform their methods of doing business. Just to show what a 
little publicity will accomplish, let us consider the action of a 
large company a few years ago.’ The company was a good one, 
but it was not accustomed to giving large surrender values to 
lapsing policy-holders. One year a few of the States demanded 
that the companies report how large a per cent. of the reserves 
they gave to lapsed policies. The next year this company practi- 
cally doubled the amount it had given heretofore. It could not 
afford to allow rival agents that weapon against it. If a little 
publicity will secure such a reform, it is easy to see that full 
publicity will bring great results. 

Along with publicity must go responsibility. The day of 
the trustee who lends his name to dignify the literature of a 
life insurance company, and expects to give nothing else, cannot 
pass away too quickly. In theory, the trustees are supposed to 
watch carefully the conduct of the executive officials, and to 
pass upon the general business plans to be pursued. No one 
expects them to manage the companies,—that is the work of the 
executive officials; but the insuring public does expect these 
bodies of trustees to know perfectly well what is going on within 
the company. That the trustees have not known what was 
going on has been amply demonstrated. If a trustee has been 
more than ordinarily conscientious, he has attended the monthly 
meetings of the board. He has listened to the report of the 
officials, comparing the month’s business with the business of 
the same month a year before, has approved reports of finance 
and other committees, perhaps has asked a few questions, and 
then has gone away none the wiser. What he has learned about 
the actual condition of the company is whatever the officials have 
chosen to tell him. The whole system is largely a farce, and one 
can only wonder that business life will tolerate such conditions. 

The practice ought to be changed. Make the trustees some- 
thing more than dignified figure-heads.’® Since it is the function 


* Report of the Winconsin Insurance Investigating Committce, p. 207. 
* This question is discussed at length in an article by the author on “The 
Control of Life Insurance Companies,” Journal of Political Economy, Novem- 


ber, 1907. 
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of trustees to know what is going on in their company, make 
them know. This could be accomplished by a very simple 
law. Make it obligatory for the trustees, or at least a com- 
mittee of the trustees, to sign the annual report of the com- 
pany, and then hold these men legally responsible for any 
misstatement contained in the report. What would be the result ? 
Before the committee of trustees would sign the report they 
would make a searching investigation of the affairs of the com- 
pany, or, more probably, would call in professional accountants to 
make such an investigation as would reveal the true state of 
affairs. Thus, such a law would accomplish two good results: 
it would make the trustees familiar with the operations of the 
company, and it would insure to the public true annual reports. 

As an indication of the need of such investigations into a 
company’s affairs by capable men, the experience of a large 
company a few years ago may be cited. Certain changes in 
the office force made it desirable that an extensive investigation 
be made into the company’s affairs. A well-known firm of 
accountants was employed, and the officials of the company 
themselves were surprised at many of the revelations made. 
There had not been much actual dishonesty, but the officials did 
not know the business. They had known, in a general way, the 
total expenditures and total receipts, and that so much was 
going for agency expenses and so much somewhere else, but 
of what expenditures were paying and what were not, they 
were ignorant. Thus a law securing responsibility might not 
only secure good moral management; it might secure more 
efficient management. 

The simplest and best remedy then for the abuses in insurance 
management is publicity and responsibility. To whom shall we 
look to give the public this sort of legislation? The individual 
States could follow out the suggestions which have been made 
in this paper, and it is to be hoped that they may adopt them. 
But if we are ever to have a comprehensive solution of the prob- 
lem of legal regulation of the insurance business in this country, 
it will have to come through supervision by the Federal 
government. 
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The history of the insurance business in this country is pretty 
well known. The companies started as local concerns, and as 
such they took out State charters, thus coming under the jurisdic- 
tion of the State incorporating them. However, the companies 
soon found it convenient to expand into other States. Such 
expansion was necessary to secure a wide distribution of risks 
and to secure the economies of business on a large scale. That 
this expansion is desirable for a life insurance company, few 
would dispute, and in the case of a fire insurance company it 
is absolutely essential. Thus, some of the companies have come 
to do business in practically all the States, and all the companies 
are writing insurance in a number of States. With a system of 
supervision by the individual States, not only is each company 
under the jurisdiction of the State which chartered it, but it is 
also under the jurisdiction of each State in which it writes 
policies. 

Under such a condition, even if we had the very best State 
supervision possible, there would be trouble. The business of 
a life insurance company is a unit; it cannot be divided up into 
forty-six different pieces. Therefore, when any State begins 
to make regulations concerning the business of one of the com- 
panies, it is legislating for the whole country. This would not 
be so bad if each State would make the same laws, but they do 
not and they never will. A problem of a course of action put 
to forty-six good and wise men will be solved in forty-six 
different ways. Similarly, if the problem of supervising the 
insurance business is put to forty-six legislatures, no matter 
how intelligent and broad-minded those legislatures may be, we 
are going to have forty-six different solutions. Witness the 
New York, Massachusetts and Wisconsin laws enacted to remedy 
the abuses revealed by the Armstrong committee. One would 
be rash in saying that the legislatures of these States went about 
their work with an open mind, but in general there was a 
fairly honest endeavor to get at some solution of the difficulties. 
All three legislatures struggled with the same problem, yet each 
reached a radically different solution as to the proper way to 
supervise the business so as to prevent a recurrence of the evils. 
So it has been for half a century. Each State has gone ahead 
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and enacted laws regulating the insurance business without giving 
much consideration to what the sister States were doing. Some- 
times the laws passed in various States have been contradictory, 
but even when they have not been contradictory, they have 
imposed many hardships upon the companies. Therefore, because 
it is a good thing for the public that a company should do business 
in every State, and since the business of one company is a unit, 
supervision by the Federal government would still be preferable 
to the system of State supervision working at its very best. 

However, we must not compare Federal supervision with ideal 
supervision by the individual States, but with State supervision 
as it actually works out in practice. To have the best State 
supervision it would be necessary to have legislatures free from 
prejudice. We do not have such legislatures. They are com- 
posed of politicians whose success often depends upon their 
catering to local interests. They do not go about the task of 
finding out what is the best thing to do for the insurance busi- 
‘ness in general, but, actuated by narrow motives, enact laws 
designed to favor their own particular State. Supposedly, these 
laws are for the best interests of the people of the State which 
enacts such laws, but granted that they are, does any State have 
the right to pass such laws as will interfere with the business of 
legitimate corporations of other States, and injure the citizens 
of other States? This question is as old as the country, but the 
sooner it is answered in the negative concerning insurance affairs 
the better it will be for the public. 

The feeling of animosity shown by many of the States towards 
the insurance companies of other States, has resulted in so much 
hostile legislation that the big problem before us is not to protect 
the people from this class of corporations, but to protect these 
great institutions against the people. Hostile insurance legisla- 
tion has cost this country far more than has mismanagement of 
insurance companies. 

While much harm is done to the insurance business because of 
the jealousy among the States, the abatement of that hostility 
brings out other weaknesses in State supervision. As has 
already been pointed out, if there is to be any effective publicity 
in insurance affairs, the supervising officials must make searching 
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investigations into the affairs of the companies. Under the 
system of State supervision, which State shall make these exam- 
inations? Shall it be the duty of every State in which the com- 
pany does business to make such an investigation? If all the 
States should do so, the insurance companies would have time 
for little other than examinations. In the early history of super- 
vision, there was a great deal of examining done by each State 
of companies, no matter where chartered. It became such an 
intolerable nuisance, however, that there has grown up a sort 
of custom among State insurance departments, called State 
comity. Under this official custom, each department tacitly 
allows the State in which any company is incorporated to investi- 
gate the financial soundness of that company. In substance each 
official says to the others, you let me manage the companies of 
my State, and in return I will let you manage your companies. 
Such a solution of this difficulty was necessary, but what is the 
result? Simply that the whole country is more or less at the 
mercy of the insurance official of one State. Frequently it has 
happened that certain officials have had charge of important 
companies and have neglected their duties, yet the other com- 
missioners, bound by custom, have been forced to stand by and 
allow the companies to pursue their wrong course undisturbed.'* 
This is bad for the business; it is bad for the country; the 
remedy is national supervision. 

Very few are in favor of national supervision of the insurance 
business unless it means an end to State interference with inter- 
state business. To have the State departments remain with all 
their present powers, and to add to these a national department 
of insurance, would simply be complicating an already very 
complicated situation. If national supervision, however, would 
mean an end to State supervision over interstate insurance, there 
are very few who understand the business who would not wel- 
come the change. The change ought to be made. It is a certainty 
that State supervision will never be able to cope with the situation. 


“For examples of how this works out in practice, see address of Col. 
Hahn, Insurance Commissioner of Ohio, Transactions of the National Conven- 
tion of Insurance Commissioners, 1895; also Journal of Insurance Economics, 
1905, volume xii, p. 113. 
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It is not a question as to whether one is a believer in States’ rights 
or a disbeliever. It is simply a question as to whether we are 
going to have efficient governmental supervision over this 
important business. 

Besides the great advantage which national supervision would 
enjoy over State supervision in securing publicity and in putting 
an end to selfish, sectional legislation, there would be incidental 
benefits of great importance.’ 

1. There would be a great direct saving in expense over 
the present system. It is wasteful to have forty-six depart- 
ments each duplicating the work of the other. Forty-six 
voluminous reports are issued each year, all containing practi- 
cally the same information. Forty-five-forty-sixths of this is 
unnecessary, and would be done away with under national super- 
vision, resulting in the saving of several million dollars annually. 

2. National supervision would, it is hoped, result in a more 
equitable system of taxing the insurance business. Under the 
system of State taxation, the man who pays his premiums into 
a life insurance company is frequently taxed twice, and in some 
cases, three times. That such burdens should be piaced upon 
men because, having to provide for their families, they must needs 
have recourse to life insurance, is a national disgrace, excused 
only on the ground of ignorance of the real nature of the business. 
Since much of this taxation is the result of jealous fear of the 
States that the others are profiting through the insurance business 
at their expense, national supervision would probably bring at 
least partial relief from this burden. 

Some have objected to national supervision on the ground that 
the insurance laws enacted by Congress for the District of 
Columbia are about the worst on record.’® The laws for the 
District are bad, but this does not mean much. It takes time, 
energy and ability to work out a code of laws regulating so 
technical a business as that of life insurance, and it is easy to 

“For a discussion of the value of national supervision in Canada, see an 
article by Mr. Frank Sanderson, Transactions of the Actuarial Society of 
Edinburgh, volume iii, p. 171. 

*M. H. Robinson, Government Regulation of Insurance, Papers and Dis- 


cussions of the Nineteenth Annual Meeting of the American Economic 
Association, p. 149. 


{ 
3 
i 4 
4 
q 
4 
1 
i 


42 Yale Review. [ May 


see that while Congress would not be willing to give much 
thought to a code applying only to the District of Columbia, the 
situation would be entirely changed if the question involved the 
insurance business of the whole country. In one case, a few 
hundred thousand people, with no representative in Congress, are 
involved; in the other, eighty millions are concerned.*° 

Finally, is national supervision possible? This has been a 
question of warm discussion during the last ten years. A careful 
study of the decisions of the United States Supreme Court would 
seem to indicate that national supervision of the insurance business 
can come only through an amendment to the Constitution, which 
makes the situation nearly hopeless. However, notwithstanding 
the definiteness of the decisions of the Supreme Court, there 
are two grounds for believing that national supervision may 
yet be possible. In the first place, all the decisions rendered by 
the court have arisen from cases dealing with State law. Con- 
gress has never passed a law regulating the business, and in our 
theory of government, a power not exercised by the national 
government is left to the individual States. If Congress would 
once exercise control over the insurance business, the Supreme 
Court very possibly might uphold the action as constitutional. The 
other ground on which to base hope for Federal supervision lies 
in a possible change of mind on the part of the Supreme Court. 
Conditions change, the personnel of the court changes. With 
these changes, the court several times has found occasion 
exactly to reverse previous decisions.*!_ It is not unreasonable to 
hope that now, since insurance has become of such national 
importance, the court may change its decision regarding 
the power of the States to supervise this business. 

Summing up then the main contentions of this paper, the 
conclusion is that the indictment against State supervision can 
be sustained. It has failed seriously in the half century that 
it has been on trial. This failure has been due partly to the 

* For further objection to national supervision, see E. P. Marshall, Trans- 
actions of the Actuarial Society of America, volume v, number 109, p. 242. 

“The Supreme Court has reversed previous decisions regarding the legal 
tender qualities of greenbacks, the constitutionality of income taxes, the 


citizenship of corporations, and the power of railroads to obstruct navigation 
on streams. 
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fact that the States have directed their activities along wrong 
lines, and partly to the fact that there are conflicting interests 
among the States. The remedy which has been suggested is in 
laws securing publicity and responsibility, these laws to be 
enforced by a national department of insurance. 


LEsTER’ W. ZARTMAN. 
Yale University. 
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HE student of American history in the years following 
the French and Indian War is accustomed to devote his 
attention to the impending struggle with Great Britain, to the 
exclusion of another feature almost as significant for our inter- 
nal development as was the War for Independence in our external 
relations. There was, in fact, a domestic struggle in progress 
quite comparable in many respects to the contest with the mother 
country.' 

The British colonies in America had increased rapidly in popu- 
lation, and settlement had consequently spread from the coast 
well into the interior. At the time under consideration practically 
all of southern New England was occupied, as well as large 
portions of Vermont, New Hampshire, and Maine; in the middle 
and southern colonies, all of the region, generally speaking, east 
of the Alleghanies was taken up, the Great Valley and most of 
the smaller fertile valleys in the mountains were filled with 
settlers, and the movement of population beyond the mountains 
was under way. Partly because of the difference in the physical 
structure of the country in which they lived, partly because of 
conditions which were only temporary, the men in the outlying 
districts of all the colonies were leading different lives and were 
actuated by different economic and political interests from the men 
on or near the sea coast. The small farmer, doing all of his own 


*For many suggestions embodied in this article, the writer is indebted to 
Professor Frederick J. Turner, of the University of Wisconsin. 
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work, was typical of the one; the merchants and plantation 
owners, with servants or slaves at their bidding, were typical of 
the other. The man of the frontier, even if he became relatively 
prosperous, remained by force of circumstances much simpler in 
life and habits, rougher in manner, and less well educated than 
the man of the coast. In the middle and southern colonies, this 
divergence was increased by a difference in race, for there was 
pouring into these colonies a body of foreigners so great as, in 
some instances, seriously to threaten the stability of British 
institutions. Partly by design, partly as a result of overcrowd- 
ing, these immigrants were pushed out into the less thickly settled 
parts of the colonies. Many of these men had been first 
attracted to America by the promise of liberty to worship God 
in accordance with their own beliefs, so that where the Catholic 
and English churches were established on the coast other differ- 
ences were accentuated by a difference in religion, for dissenting 
sects of all kinds were to be found upon the frontier. 

It was inevitable, under the circumstances, that the men of 
the coast should look upon the men of the frontier with something 
of indifference, if not of contempt. Accordingly the former, 
with the wealth and political power in their hands, were 
running the affairs of the colonies in their own interests, and 
without regard to the needs of the men of the frontier. Inade- 
quate provision was made for local government, especially in 
the matter of judicial organization—counties were large, the 
distance from the county seat, where all official and judicial 
business must be transacted, was so great as to work a serious 
hardship upon settlers in the remoter districts, particularly when 
the badness of the roads is taken into consideration; insufficient 
protection was afforded against Indian attacks; the scarcity of 
specie affected all of the colonies seriously, but the coast-men 
were able to devise expedients to meet their necessities, while 
the situation on the frontier was unrelieved by any measures; 
in many cases the system of taxation bore heavily upon the 
men of the frontier, for even where the principle was fair the 

*E. L. Brauns was so impressed by the extent of this migration from 


Europe that he entitled his book upon it, published in 1833, Die moderne 
Volkerwanderung. 
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method of collection or the lack of specie made it difficult 
for the frontiersmen to meet the demands upon them, and dis- 
honesty and corruption undoubtedly existed also; but perhaps 
the greatest divergence of interests was due to the simple fact 
that the tidewater region was in commercial alliance with Europe, 
while the interior was largely dependent upon itself. The relation 
of the coast to the frontier might well be termed a case of Prop- 
erty and Privilege versus Poverty and Neglect. On the other 
hand, however, it should be said that the frontiersman was sus- 
picious of the government, he was jealous of lawyers and mer- 
chants, he was ready to avoid paying taxes, he complained of 
rates of interest—in a word, he had no commercial sense. 

Conditions varied in the different colonies, but it is a safe 
generalization to declare that the men of the coast were not 
merely unwilling to grant the demands of the frontiersman, 
they were unable really to appreciate his needs. The ruling 
classes in the colonies were fearful of the effect upon their 
whole social and commercial system, if this rough and dissatis- 
fied element of their population should ever come into power, 
and they accordingly took precautions to keep the reins of 
government in their own hands. This was the culminating 
grievance of the frontiersman: if he were only given the share 
in government to which his numbers entitled him, he would have 
been in a position to remedy the situation for himself. Dissatis- 
faction existed everywhere, and just as soon as the discontented 
element was suffictently numerous to make trouble, trouble was 
bound to result. It was this struggle of class with class, this 
contest between the frontier and coast with its results of far- 
reaching importance, that is so generally disregarded in the 
study of American history. 

Bacon’s Rebellion in Virginia in 1676 is an early instance 
of the frontiersmen rising in their own defence, when Governor 
Berkeley and his adherents—doubtless actuated by their inter- 
est in the fur trade—had persistently refused to provide the 
necessary protection against Indian attacks. It is well known that 
Bacon and his followers were finally led to take the control 
of the government into their own hands, and that while in 
power they passed a number of laws in remedy of their imme- 
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diate grievances. The story of the Rebellion usually ends with 
the return of Berkeley to power and the repeal of all the Bacon 
enactments, yet a deeper significance to the Rebellion may well 
be found in the fact that within five years the majority of the 
more important of Bacon’s reforms were re-enacted.* 

It is altogether probable that, when the facts are known and 
rightly studied, similar instances may be found throughout all 
colonial history. For example, the editor of the Colonial Records 
of North Carolina, in his prefatory Notes to volume VIII, 
states: “Under the rule of the Proprietors, resort to force and 
violence was, it may be said, a common occurrence, almost the 
habit of the country for many years. Under royal rule, scarce 
a decade passed that did not see the people up in arms to redress 
official grievances.” The crisis, however, does not appear to 
have come until the period following the French and Indian War. 
At that time in Pennsylvania—to take a striking illustration—the 
control of the province had passed into the hands of the Assem- 
bly, which was dominated by the Quaker party, a term that is 
used to denote not a religious sect, but a group of politicians in 
the eastern counties. This political ring controlled absolutely 
the three original counties of Philadelphia, Chester, and Bucks, 
and thus controlled the Assembly, for the three eastern counties 
were given twenty-six members of the Assembly, and the five 
western counties but ten members, although the latter contained 
15,000 taxables as against 16,000 in the former. This division 
represented two distinct sections of the colony, and the con- 
servative propertied classes of the East were running affairs for 
their own purposes, with an utter indifference to the interests 
of the rest of the province. In consequence of this neglect of 
their welfare and actual safety, the frontiersmen in 1763 rose 
in their own defence in the movement that is associated with the 
name of the “Paxton Boys.” The immediate occasion of this 
uprising was the insecurity of life and property on account of 
the Indians, but that the real cause was more deeply rooted 
is shown by the later phases of the movement. In 1764 the 
“rioters” marched under arms to Philadelphia, ready to fight, 
if need be, in forcing a recognition of their claims. They were 


*Hening’s Statutes at Large, Vol. II. 


} 
: 

4 
q 
if 

4 
i 
ta 
a 
q 
4 4 
| i 


48 Yale Review. [ May 


persuaded to desist from any hostile action or further demon- 
stration and to present their grievances in a peaceable and lawful 
manner. They accordingly drew up a “Declaration” and a 
“Remonstrance” addressed to the Governor and Assembly, in 
which they declare that “as Freemen and English subjects, we 
have indisputable Title to the same Privileges and Immunities 
with his Majesty’s other Subjects, who reside in the interior 
Counties of Philadelphia, Chester and Bucks,” and they specify 
the inequality of representation as “the Cause of many of our 
Grievances, and an Infringement of our natural Privileges of 
Freedom and Equality.”’” They then proceeded to recite a number 
of other grievances—to recount all of which “were tedious and 
beyond the patience of a Job to endure’”—and the first of these 
is, that a bill had passed the Assembly, although not yet become 
a law, to try those charged with killing Indians in Lancaster 
County, not in the county where the act was committed, but in 
the eastern counties, and they insist “This is manifestly to 
deprive British Subjects of their known Privileges.’”* 

The more one studies the details of the situation in Pennsyl- 
vania the more striking becomes the resemblance to the relations 
between Great Britain and the American colonies. In one par- 
ticular only is the difference noteworthy. The inhabitants of the 
frontier counties were granted partial representation in the 
colonial legislature, while the colonies had no representation in 
Parliament. This does not seem so significant, however, when it 
is remembered that Franklin expressed his disbelief that the 
granting of a few seats in Parliament would satisfy the Ameri- 
cans;° and William Paterson, of New Jersey, voiced a similar 
sentiment in the Federal Convention of 1787.6 By the middle 
of the eighteenth century American ideas of representation 
differed materially from those of England. In the mother 
country a member of Parliament represented in practice, as 


*C. H. Lincoln, Revolutionary Movement in Pennsylvania, Publications of 
the University of Pennsylvania, Philadelphia, 1901. 

Parkman, Conspiracy of Pontiac, Appendix E. 

It is worth noting that this declaration of grievances antedates the Sugar 
Act and the Stamp Act. 

* Lincoln, loc. cit., pp. 40-41. 

* Documentary History of the Constitution, Vol. III. p. 98. 


| 


1908] Zhe West and the Principles of the Revolution. 49 


well as in theory, the whole people, but in the colonies, owing to 
local conditions, a member of the legislature had come to be 
essentially a delegate of his particular district. From their own 
point of view, therefore, the colonies were justified in asserting 
that they were not represented in Parliament, but this did not 
prevent the men of the coast from taking the other side of the 
argument in dealing with the question of frontier representation. 
In 1770, and each year following until 1774, the frontier colonies 
of Pennsylvania were granted a slight concession in the matter 
of representation, and in 1776 an equitable apportionment was 
established. The significant point, however, is that these reforms 
were forced upon the element in control.* 
In South Carolina the ending of the Seven Years’ War saw 
a lawless and undesirable element gathering on the frontier. As 
all judicial proceedings were conducted in Charleston, it was 
necessary for any one desiring to prosecute a case to convey 
his witnesses as well as himself some two hundred miles, at 
considerable expense and inconvenience. Too frequently— 
owing, it was said, to the collusion of officials—the trials resulted 
in acquittal, and many of the frontiersmen in consequence felt 
obliged to take upon themselves the punishment of criminals. 
Accordingly, beginning in 1764, they organized for this purpose 
s “Regulators,” and proceeded to purge their communities of 
undesirable characters. Such a disregard of the established 
government could not pass unchallenged, and the recognized 
authorities attempted to interfere. As the Regulators were 
ready to maintain their position by force of arms, civil war 
was on the point of breaking out. But conciliatory counsels 
prevailed, and the worst of the immediate grievances was reme- 
died by the passage of the Circuit Court Law in 1769, which 
extended judicial processes to all parts of the colony. This 
was only one of many grievances, however, and the dissatisfac- 
tion continued long after independence was established and 
* This situation was undoubtedly of influence in determining the attitude of 
many of the governing class toward the War for Independence; foreseeing, 
if they were successful in the contest with Great Britain, that the logic of 


circumstances would compel them to grant similar “rights” to the frontiers: 


men, many of the “Quakers” turned against the Revolution. (Lincoln, loc. 
cit.) 
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South Carolina had become a state. Here, as in many other 
cases, the underlying cause of all the trouble was to be found 
in the apportionment of the legislature. In 1790 a new consti- 
tution was framed and put into operation without being submitted 
to popular vote. By its provisions the tidewater region, with 
29,000 whites and 79,000 slaves, had 70 members in the lower 
house and 20 in the upper; while the middle and upper sections 
of the colony, with 112,000 whites and 30,000 slaves, had but 
54 members in the one house and 15 in the other. It was not 
until 1808 that the people of the back country, by continued 
agitation, were so far successful in their efforts as to obtain 
control of one house of the legislature. By an amendment to 
the constitution, adopted in that year, the apportionment of 
representation in one house was based upon population, and in 
the other upon the amount of taxes paid. This secured, as was 
intended, to each section of the State the majority in one house.’ 

The situation in Virginia was somewhat similar to that in South 
Carolina. On the basis of the militia returns in 1780, Thomas 
Jefferson, in his Notes on Virginia, called attention to the unequal 
apportionment of the legislature: That the country below the 
falls of the rivers, that is, the tidewater region, included 19,000 
fighting men and returned 71 delegates and 12 senators, while 
the rest of the state, with 30,000 fighting men, returned only 
78 delegates and 12 senators. The inequality of representation 
here does not appear so great, but Jefferson rightly pointed cut 
that “the vicinity of their situation to the seat of government, 
and of course the greater degree of convenience and punctuality 
with which their members may and will attend in the legislature,” 
produced a condition in which “19,000 living in one part of the 
country give law to upwards of 30,000 living in another, and 
appoint all their chief officers, executive and judiciary.” 


*Schaper, Sectionalism and Representation in South Carolina, A. H. A. 
Reports, 1900. 

Ramsay, Hist. of South Carolina, I, pp. 119-122; II, pp. 436-444. 

Cf. Rufus King in Massachusetts Convention of 1788, Debates in Convention 
of Massachusetts (edit. 1856), p. 150. 

When Calhoun formulated his doctrine of “concurring majorities” he 
was but enunciating a theory of the conditions existing in his own State. 
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Virginia presented in epitome what, in certain respects, has 
been the progress of events throughout the whole United States. 
The frontier at the time of Bacon’s Rebellion had become a 
part of the conservative element in the State when Jefferson 
wrote his Notes on Virginia, and it was sharing in the monopoly 
of government of which Jefferson complained. Again, there 
came a change in economic conditions so that by the beginning 
or early part of the nineteenth century the greater part of 
the region between the Fall Line and the mountains was in 
commercial alliance with tidewater, and had been given an 
acceptable share in managing State affairs. In other words, the 
frontier was an ever shifting area to the westward, and while 
the discontent of the frontier continued, the section of the State 
thereby referred to never remained long the same. In view of 
these conditions it is not surprising that no comprehensive reform 
was accomplished in spite of frequent protests, until a new con- 
stitution was adopted in 1830.° 

The “Regulation” movement of North Carolina was distinct 
from that of South Carolina, but the fundamental cause was 
the same. Driven to desperation by neglect and actual oppres- 
sion—with their petitions ungranted, unable to get their wrongs 
righted in the courts, failing to obtain the necessary reform 
measures from the legislature, the frontiersmen took matters 
into their own hands. In this case it came to actual conflict, 
and only after the so-called “Battle of the Alamance,” in 1771, 
was the uprising suppressed. It was not a revolution, nor yet 
a religious movement, as is sometimes claimed, but a popular 
uprising of a political and economic character, forced upon the 
newer sections of the colony through the disregard of their 
interests by the older and conservative elements who were in 
power. In North Carolina the ruling classes were successful in 
subduing the opposition, and the “Regulators,” having failed 
to obtain from the local authorities the reforms they demanded, 

migrated in large numbers to the region beyond the mountains in 


*Jefferson, Notes on Virginia (edit. 1788), pp. 124-128. Cf. Madison to 
Pendleton, October 2, 1781, and to Randolph, July 16, 1782; Hunt’s Writings 
of Madison, I, pp. 155-6, 217. Niles, Register, September 7, 1816; Memorial 
of the Staunton Convention. 
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the hope of bettering their condition.’° In the constitution of 
1776, however, “more than one-fourth of the forty-seven 
sections are the embodiment of reforms sought for by the 
Regulators." 

The population of New England was more homogeneous than 
that of any other section of the country, and the divergence 
of interests between different classes of the inhabitants was not, 
perhaps, so great as elsewhere, yet here, too, we find a conflict 
between the interior and the coast. Under the system of found- 
ing new towns, friction between the settlers and non-resident 
proprietors was inevitable; complaints of ignorance and _ lack 
of interest as to local wants and necessities were numerous and 
bitter, but perhaps not more so than between any tenant of a 
property and its owner. In Massachusetts the dissatisfaction of 
the frontier expressed itself in opposition to the proposed con- 
stitution of 1778, and even to that of 1780,'* but the most 
remarkable instance was that of Vermont. It will be remem- 
bered that that district was originally claimed by Massachu- 
setts, New Hampshire and New York, and was settled by such 
large numbers of people from Connecticut, that for a time it 
was frequently referred to as “New Connecticut.” In view of 
these conflicting claims and interests, Vermont’s lot was not 
a happy one, and shortly after the outbreak of the Revolution 
her people felt it necessary to assert their independence. In 
July, 1777, a convention was assembled for the purpose of estab- 
lishing a government, and the constitution which it framed was 
prefaced by a declaration of independence, modeled after the 
national declaration of a year earlier, and directed mainly against 
New York. This document declares the right of the people to 
change their government; it renounces, in the name of the inhab- 


* Bassett, Regulators of North Carolina, A. H. A. Reports, 1894. In North 
Carolina the ruling classes, feeling confident of their ability to cope with 
the local situation, were freed from the temptation of their confréres in 
Pennsylvania and supported the Revolution. Many of the Regulators on 
the other hand, in opposition to their former enemies, supported the royal 
authority. 

™ Colonial Records of North Carolina, VIII, p. xiv. 

*L. K. Mathews’ MS. Thesis in Harvard College Library, “Spread of 
New England Settlement,” pp. 88-80, 173-174, citing F. E. Haynes’ MS. 
Thesis, “The Struggle for the Constitution in Massachusetts.” 
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itants, all allegiance to the king of Great Britain; and it then 
proceeds, after the manner of its national model, to enumerate 
the causes that force Vermont to become an independent State : 


“The territory . . . did . . . belong to the government 
of New Hampshire, and the former Governor thereof . 
granted many charters of lands . . . to the present inhabi- 
tants. . . . And. . . the late Lieutenant Governor Colden, 
of New York, with others, did, in violation of the tenth com- 
mand, covet those very lands; and by false representation, . . 
obtained jurisdiction of those very identical lands, . . . which 
ever was, and is, disagreeable to the inhabitants.” 


“They have refused to make regrants of our lands to the orig- 
inal proprietors and occupants.’’. 


“They did pass twelve acts of outlawry . . . impowering 
. judges . . . to award execution of death . . . with- 
out trial.”’ 


“They have hired foreign troops . . . to drive us out of 
possession.” 
“They have sent the savages on our frontier, to distress us.” 


“In the several stages of the aforesaid oppressions, we have 
petitioned his Britannic majesty . . . andhave . . . received 
several reports in our favor; and, in other instances, wherein 
we have petitioned the late legislative authority of New York, 
those petitions have been treated with neglect.” 

“Therefore, it is absolutely necessary, for the welfare and 
safety of the inhabitants of this state, that it should be, hence- 
forth, a free and independent State.” 


After the Revolution was over, we find the same state of 
affairs continuing in the Union. The Kentucky Convention 
of May, 178s, in its “address to the Inhabitants of the District 
of Kentucky,” followed the example of Vermont: 


. . In every case where it becomes necessary for one 
part of the community to separate from the other; duty to 
Almighty God, and a decent respect for the opinions of mankind, 
require that the causes which impel them thereto should be 
clearly and impartially set forth. 

“We hold it as a self-evident truth, that government is ordained 
for the ease and protection of the governed; and whenever these 
ends are not attained by one form of government it is the right, 
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it is the duty of the people to seek such other mode, as will be 
most likely to ensure to themselves and their posterity, those 


blessings to which by nature they are entitled. 
“In the course of our inquiries, we find that several laws have 


passed the legislature of Virginia, which, although of a general 
nature, yet in their operation are particularly oppressive to the 
people of this district; and we also find, that from our local 
situation we-are deprived of many benefits of government, which 
every citizen‘therein has a right to expect; as a few facts will 


sufficiently demonstrate. 
“We have no power to call out the militia, our sure and only 


defence, to oppose the wicked machinations of savages, unless 


in case of actual invasion. 
“We can have no executive power in the district, either to 


enforce the execution of laws, or to grant pardons to objects 
of mercy; because such a power would be inconsistent with the 
policy of government, and contrary to the present constitution. 
“We are ignorant of the laws that are passed, until a long 
time after they are enacted; and in many instances not until after 
they have expired: by means whereof penalties may be inflictetd 
for offences never designed, and delinquents escape the punish- 


ment due to their crimes. 
“We are subjected to prosecute suits in the high court of 


appeals at Richmond, under every disadvantage, for the want 
of evidence, want of friends, and want of money.” 


A still stronger declaration of their grievances was embodied 
in a report of the committee of the whole to the convention of 
August, 1785. Even after Kentucky became a State we find her 
citizens taking action in ways that smack strongly of the Revo- 
lution. In 1794, a Lexington meeting of representatives from 
different parts of the State adopted resolutions, condemning the 
inefficiency of the Federal Government in dealing with Spain 
and England, declaring civil liberty to be prostrated, and recom- 
mending every county to appoint a committee to give and receive 
communications, and when expedient to call a convention 
“for the purpose of deliberating on the steps which will be most 
expedient for the attainment and security of our just rights.” 
Just as this reminds one of the “committees of correspondence,” 
so also one thinks of the non-intercourse agreements when one 
reads the resolution of certain of the citizens of Bourbon County 
in 1800 that, on account of the great scarcity of money they 


1908] Zhe West and the Principles of the Revolution. 55 


would not purchase certain enumerated articles “unless the same 
can be . . . paid for in articles of growth or manufacture in 
this state.’ 

Many other instances might be cited, but those that have been 
given are sufficient to show that at the very time our fathers 
were complaining of the gross injustice of their treatment and 
the invasion of their rights at the hands of Great Britain, they 
themselves were committing offences of the same sort and were 
disregarding the same rights in the treatment of their fellow 
countrymen. The men of 1776 were not hypocritical in com- 
plaining of certain faults in others, while they were guilty of 
the same faults themselves. They may have been inconsistent 
in demanding for themselves what they would not grant to 
others, but it was an inconsistency to which every one is liable— 
it was simply a difference in the point of view. 

Among the most objectionable of the measures adopted by 
the British government in the pre-revolutionary period was the 
Quebec Act of 1774. It annexed the large unoccupied territory 
of the old Northwest to the Province of Quebec, it provided an 
arbitrary form of government in which the people had no share 
whatever, and it protected the Catholics in their form of worship. 
So objectionable were the provisions that they were among the 
grievances enumerated in the Declaration and Resolves of the 
First Continental Congress, and embodied by Jefferson in the 
Declaration of Independence. Yet thirty years later the same 
Jefferson and a Democratic-Republican Congress enacted a 
measure for the government of the newly acquired Louisiana 
territory that embodied every one of these objectionable features. 
And the reasons given by the Americans in 1804 were identical 
with those of the British government in 1774—that the inhabi- 
tants of the province in question were mainly of Latin race, 
accustomed to arbitrary government, and as yet unfitted to 
undertake the responsibilities and to exercise wisely the privi- 
leges of self-government. 

If the average American were asked as to the one compelling 
cause of the war for independence he would doubtless reply, 
“Taxation without Representation.” Similarly he would regard 


* Marshall, History of Kentucky. 
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the Declaration of Independence not only as an unanswerable 
argument to all British pretentions of authority, but also as the 
Great Charter of American liberties. “Taxation without Rep- 
resentation,” however, was not the cause of the Revolution, it 
was only an effective popular appeal. The British American 
colonies had shared in the prosperity of the mother country, but 
they had reached a stage in their development where the British 
policy seemed to be detrimental to their interests. If inde- 
pendence was necessary to achieve their ends, it was justifiable, 
but it is not advisable to inquire too closely into the arguments 
that were advanced in the excitement of the struggle. We did 
not live up to the Declaration of Independence at the time it 
was issued, we never have lived up to it since. This is not 
because the document sets an ideal standard too high for weak 
human nature to achieve, but because it sets an unreal standard, 
adapted to the immediate necessities of an aroused and angry 
people. Its charges and its dogmas cannot be taken too literally. 
Imbued with the spirit of the times, familiar with all that 
was being said and written, Jefferson indited this impassioned 
appeal without referring to notes or papers of any sort.'* 

The historical importance, that is, the actual importance, of 
the Declaration of Independence in our revolt from Great 
Britain can hardly be overestimated, but it was a document of 


“The immediate forerunner of the Declaration of Independence was “A 
Summary View of the Rights of British America,’ which was intended to 
embody a set of instructions for the guidance of the Virginia delegates to the 
First Continental Congress. It was drawn up by Jefferson, as he himself 
said, “in haste, . . . and with some uncertainties and inaccuracies of histor- 
ical facts.” A comparison of the two documents shows at once their close 
relationship, and it is only by a study of the earlier and longer Summary 
View that one can really understand the later Declaration of Independence. 
In the former document, in accordance with the prevalent compact theory of 
the origin of government, Jefferson takes the position that after their 
arrival in this country, the colonists had, of their own accord, adopted 
the system of laws under which they had hitherto lived in the mother 
country, and that they were really subjects of the British king, because 
they had freely accepted him, and not because he was the chief magistrate 
of Great Britain. A document that is based upon such a patent misconcep- 
tion of historical facts——and the Declaration of Independence was undoubtedly 
evolved from that ideax—ought not to be treated more seriously than the 
platform of its principles drawn up by any political party of the present 
time. 
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the moment, intended for a particular purpose. Because of 
the service it rendered, it has been assigned a role that it was 
not fitted to fill. It is commonly regarded as establishing a few 
general principles, which needed only to be stated in order to 
be believed. But the Declaration of Independence has never 
been accepted in that capacity, even in the land that gave it birth. 
Certain of its principles have, in the course of time, been adopted, 
not as abstract principles, but as practical measures, yet even 
then they have been forced from conservative and reluctant 
authorities. As it was in the case of Vermont, which made an 
unexpected and unwelcome application of this document to its 
own situation, so it was in Kentucky, and so it has been through- 
out the entire history of the Union. The doctrines of liberty and 
equality have not been, in most cases, voluntarily applied either 
in national or in state polity; their application has been extorted. 
In his series of able articles upon the influence of the West in 
American history, Professor Turner has clearly shown that the 
original thirteen colonies and states were essentially European in 
thought and action, and that only as settlement moved farther 
and farther into the interior did we become emancipated from 
European standards. In the older society of the original States 
there were political, economic, and social restrictions of various 
kinds. One could escape these by going into the wilderness or 
into the newer communities of the West, where an open field 
was offered to the individual. It was in this primitive society 
of the frontier that liberty and equality were no longer theories 
but actual facts, and from the frontier this condition spread to 
the older communities, as they endeavored to forestall the migra- 
tion of their citizens. For, as Mr. Turner has observed, “in 
the eastern states the restraints gave way just to the extent of 
the facility of men to go West.” 

In the study, then, of the development of our country and its 
institutions, one becomes convinced that the Declaration of Inde- 
pendence and the Revolution are simply landmarks in the 
growth of American democracy. The great principles that were 
believed to underlie that movement have been so consistently 
disregarded that we are forced to accept the contention of the 
political philosopher—that liberty, equality, and even life and 
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the pursuit of happiness are not rights but privileges. The 
enjoyment of those privileges in this country has only been 
achieved by a struggle, of which the Revolution was but a single 
state. And a factor, perhaps the most potent of all in this strug- 
gle, has been the frontier, or the West. 
Max FARRAND. 
Stanford University. 
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N its methods and aims, political philosophy is upon the one side 

teleological or ideal; upon the other side, scientific or analyti- 
cal. Upon its ideal side it seeks to discover the nature of political 
society and the legitimate sphere of its authority as determined 
by the nature of men, that is, by their need of political organiza- 
tion for the satisfaction of their proper desires and for the 
realization of their possible perfections. It thus defines the 
State in terms of its end, and essays to determine what its activi- 
ties and organization should be, rather than to describe its form 
and functions as they actually are. Upon its analytical side, 
political philosophy is wholly concerned with the State as it 
is, with its nature as determined by the elements of which it is 
composed, and by the manner in which they are united. From 
the innumerable and diverse ways in which political organs are 
framed and political authority manifested, analytical political 
philosophy seeks to discover those underlying qualities which are 
essential and common to them all." 

The primary aim of analytical political theory is thus, by a rigid 
examination oi the concepts and terms employed in political 
thinking, to obtain a terminology, each item of which will have 
a definite meaning. Based upon these precise definitions, it 
endeavors to group political institutions and forces into logically 
related classes, and thus to construct a scientific system of 
thought. Such a task as this, while not philosophical in the meta- 
physical and teleological sense, is as truly philosophical as is 


*This paragraph is substantially taken from the address of the author at 
the International Congress of Arts and Sciences, at St. Louis, 1904. 
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the theory of chemistry or of art. It is exact thinking with regard 
to a special group of facts, and its conclusions, are, or should be, 
valid with reference to all the phenomena coming within its logical 
field. Inasmuch as political science is wholly concerned with 
the State, that is, with human societies viewed as _ politically 
organized units, a political philosophy may also properly be 
termed a theory of the State. 

To the analytical political scientist the State is looked upon 
primarily from the legal viewpoint. It is regarded as itself 
above all law, but, with reference to its own citizens or subjects, 
as always operating through law, and as, for them, the sole 
and exclusive source of law. Thus, constitutionally viewed, the 
State appears as the possessor of a legally omnipotent and 
supreme will termed Sovereignty. Viewed internationally, it 
appears as an independent unit, co-equal with the other members 
of the family of nations, and as having its dealings with them 
governed, not by commands or laws, but by rules of conduct 
conventionally created or imposed by international public opinion 
and usage. Thus, when the State speaks to one subject to its 
authority, it does so in the form of laws,—the commands of 
a political superior to a political inferior. When it expresses its 
will with reference to matters within the international field, it 
utters not commands, but declarations of intentions which other 
nations heed only to the extent to which they feel it to their 
interest to do so. In short, the State is an abstraction. The 
aggregate of persons owing legal obedience to it constitutes the 
body-politic. The machinery through which it operates is the 
government, and the persons who operate this government, its 
magistracy. In itself, however, the State is simply an aspect in 
which a politically organized body of individuals is viewed. It 
is that group of human units regarded as a single political per- 
sonality, and possessing, as such, a corporate will. Whether we 
regard this civic corporate personality as a persona ficta, or a 
persona vera, whose basis is a real psychological unity, is not of 
vital moment. That, however, the State should be thus abstractly 
viewed as a person, and as possessing a will of its own, is 
absolutely essential. Also essential is the conception that, within 
the field of municipal law, this unit is sovereign, is legally omnip- 
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otent, and thus, ultimately, the source of all legal rights and 
obligations.” 

American political literature presents very few attempts upon 
the part of writers to develop an analytical philosophy of the 
State. Until the middle of the last century Naturrechtslehre 
reigned supreme. In the opinions of the Supreme Court of the 
United States, especially in those prepared by Chief Justice | 
Marshall, considerable analytical political theorizing was present, 
but, of course, no general theory of the State. Not until the 
posthumous publication in 1851 of Calhoun’s Disquisition on 
Government, did there appear in this country a political treatise 
based upon a conception of the State as an institution operating 
wholly through law and possessing a legally omnipotent, indivisi- 
ble, inalienable will termed Sovereignty. This work, which Pro- 
fessor Dunning properly describes as “the most original and 
most profound political essay in American literature,’* was, how- 
ever, prepared for a special political purpose, and was not, and 
did not pretend to be, a complete theory of the State. Further- 
more, for more than forty years, it had no successor. Not until 
the appearance in 1893 of the work of Professor John W. Bur- 
gess entitled Political Science and Comparative Constitutional 
Law, did an American publicist again essay the elaboration, 
along analytical lines, of an examination of the nature of politi- 
cal government. This work, in turn, was followed in 1896 
by the author’s volume The Nature of the State; since which 
time, though many valuable political treatises have appeared, no 
elaboration of a general political philosophy has been attempted. 
The aim of this paper is to furnish a criticism of the political 
theories of Professor Burgess as tested by those which the 
author of this article holds to be valid. These theories, it is 
thought,. may best be treated topically.* 


*For a further development of this thought and especially with reference 
to the necessity of distinguishing between the fields of constitutional and 
international relations, see the author’s article “Citizenship and Allegiance 
in Constitutional and International Law” in the American Journal of Inter- 
national Law for October, 1907 (Vol. I, p. 914). gy 


* Yate Review, IV, 151. 
‘Professor Burgess’s theories are to be found in his two volume work, 
Political Science and Comparative Constitutional Law, in two articles con- 
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Tue Province OF PoLiTIcAL SCIENCE. 


As indicated in the title of his principal treatise, Professor 
Burgess makes a distinction between Political Science and Con- 
stitutional, or, as he more often terms it, Public Law. Though 
he lays great weight upon, and constantly refers to this distinc- 
tion, he nowhere clearly explains it, and we are, therefore, obliged 
to discover it by implication. 

Apparently the distinction is drawn from German sources, 
and more especially, perhaps, from Bluntschli, though the 
terminology of that writer is not exactly followed. Bluntschli, 
in his Allgemeine Staatslehre, translated into English under the 
title The Theory of the State, defines Political Science as “the 
science which is concerned with the State, which endeavors to 
understand and comprehend the State in its conditions, in 
its essential nature, its various forms or manifestations, its 
development.” This general science he divides into the two 
special sciences of “Public Law” and “Politics,” the former deal- 
ing ‘“‘with the State as it is, that is, with its normal arrangements, 
the permanent conditions of its existence”; the latter, with “the 
life and conduct of the State, pointing out the end toward 
which public efforts are directed and teaching the means which 
lead to these ends, observing the action of laws upon facts and 
considering how to avoid injurious consequences and how to 
remedy the defect of existing arrangements. . . . Public 
Law asks whether what is, conforms to law; Politics whether 
the action conforms to the end in view.”” As an introduction to 
the study of Public Law and Politics,—an introduction which 
he practically erects into a distinct discipline,—Bluntschli, how- 
ever, recognizes the theory of the State in general (Allgemeine 
Staatslehre). “In this,” he says, “we consider the State as a 
whole, without as yet distinguishing the two aspects (Law and 
Politics).” “The conception of the State, its principal elements 
(the people, the country), its rise, its end or aim, the chief forms 


tributed to the Political Science Quarterly, entitled respectively, “The Ameri- 
can Commonwealth,” Vol. I, p. 9, and “Laband’s Public Law of the German 
Empire,” Vol. III, p. 123; and in an address before the American Historical 
Association entitled “Political Science and History,” Annual Report of the 
Association for 1896, Vol. I, p. 203. 
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of its constitution, the definition and decision of sovereignty,” 
he continues, “form the subjects of the theory of the State in 
general, as this in turn is at the basis of the two special political 
sciences, Public Law and Politics.” Thus he divides his general 
treatise, which he terms Lehre vom modernen Staat, into the three 
separate volumes entitled respectively, Allgemeine Staatslehre, 
Allgemeines Staatsrecht, and Politik als Wissenschaft. 

In his address delivered in 1896 before the American Histori- 
cal Association, entitled “Political Science and History,” after 
calling attention to the fact that, etymologically, and actually 
among the classic peoples, Political Science was the science of 
municipal guvernment, Professor Burgess says that now it is 
the science of the national country State and is tending to become 
the “science of the human world State.” “Political Science,’ he 
continues, “now consists of a doctrine of sovereignty, a doctrine 
of liberty, and a doctrine of government. And modern consti- 
tutional law consists of a series of provisions designating the 
members of the sovereign body and prescribing its mode of 
action, defining and guaranteeing the realm of individual liberty, 
and constructing the organs of government and vesting in them 
the powers which they may lawfully exercise. In other words, 
constitutional law is but the more or less perfect objective reali- 
zation of the doctrines of political science.”” Thus, as he later 
goes on to show, Political Science is broader than the study 
of government. It is concerned also with the subjects sovereignty 
and liberty. The examination of the nature and development of 
these, he asserts, leads the political scientist far into the fields 
of race, language, tradition, custom, literature, ethics, philosophy 
and religion. 

In the foregoing it will be seen that Professor Burgess, with- 
out expressly advising us of the fact, uses the term Political 
Science in both a comprehensive and restrictive sense, as indicat- 
ing the science which has to deal not only with government but 
with sovereignty and liberty, and also (as for instance when he 
says that “constitutional law is but the more or less perfect 
objective realization of the doctrines of political science’’) as that 
study whose practical task it is to determine the principles of polit- 
ical conduct which expediency and morality dictate in the organi- 
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zation and operation of States. These practical principles, he 
implies, are to be discovered, upon the one hand, by an examina- 
tion of the essential nature of the State, its sovereignty, its differ- 
ent possible forms, and its aims; and, upon the other hand, by a 
consideration of all those particular physical and _ psychical 
factors which go to make up the environment, and which, there- 
fore, necessarily condition the form and activities of each State. 

It is apparently in its restricted sense that Professor Burgess 
uses the term in his treatise, Political Science and Comparative 
Constitutional Law. Here the Constitutional Law occupies the 
field of Bluntschli’s Staatsrecht, and Political Science, the domain 
of his Allgemeine Staatslehre. “Not until the State has given 
itself a definite and regular form of organization, that is, not 
until it has formed for itself a constitution,’ he says, “does it 
become a subject of public law.’ Before that time, or rather 
irrespective of that fact, the State is a subject of Political 
Science. For he continues: “It may be said that a State cannot 
exist without a constitution. This is true in fact; but the State 
can be separated in idea from any particular form of organiza- 
tion, and the essential elements of its definition can be found in 
the principle or principles common to all forms.” This, we are 
left to infer, is the task of Political Science. 

Thus it is seen, to repeat, that Professor Burgess uses the 
term Political Science not only comprehensively, but in sensu 
strictiore as very nearly equivalent to what is more ordinarily 
termed Political Theory or Political Philosophy. But not as 
completely equivalent; for he apparentiy conceives it to be the 
task of Political Science, in this stricter sense, not only to deter- 
mine the nature of political authority, to classify its forms, and 
to determine its ends, but to deduce from them the principles of 
political expediency or morality which are to be embodied in 
public law and to be realized in practice. In so far as this is 
the case, there are overstepped the boundaries of what the present 
writer conceives to be the proper field of pure political theory, 
and the field of what may be termed Politics or Statesmanship 


(Politik, Politique) entered. 


*I, 49. 
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According to the writer’s conception of the proper province of 
Political Theory or Political Philosophy, it has to deal simply 
with the nature of the State, and, as determined by that nature, 
with the extent of its legal powers and responsibilities. With 
the governmental forms under which it may be organized, or 
with the manner in which, under any given conditions, it should 
exercise its powers, it is not directly concerned. Its task, in any 
particular case, is completed when, based upon a previous 
determination of the nature of political power or sovereignty, it 
ascertains the political status of the corporate bodies under exam- 
ination and determines their respective legal competences. The 
manner in which, and the degree to which, these competences 
should be utilized, fall outside of its proper field of inquiry.® 


Tue “IDEA” AND THE “CONCEPTION” OF THE STATE. 


Turning now to that portion of his treatise which he entitles 
“Political Science,’ we find that, first of all, Professor Burgess 
makes the rather unnecessary distinction between the “idea” 
and the “conception” of the State, by which two terms he 
describes the difference between the perfect and the actual, or 
concrete, State. “The ‘idea’ of the State is the State perfect and 
complete. The ‘concept’ of the State is the State developing and 
approaching perfection.’’ The “idea,” he says, is the product of 
reason; the “conception,” of the understanding. Continuing, he 
says: “From the standpoint of the idea, the State is mankind 
viewed as an organized unit. From the standpoint of the con- 
cept, it is a particular portion of mankind viewed as an organized 
unit. From the standpoint of the idea, the territorial basis of 
the State is the world, and the principle of unity is humanity. 
From the standpoint of the concept, again, the territorial basis 
of the State is a particular portion of the earth’s surface, and 
the principle of unity is that particular phase of human nature 
and of human need, which, at any particular stage in the devel- 


*It should be remarked that in his treatise, An Examination of the 
Nature of the State, which he further describes as A Study in Political 
Philosophy, the author devotes several chapters to a discussion of topics 
which do not properly belong within the field of political philosophy as 
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opment of that nature, is predominant and commanding. The 
former is the real State of the perfect future; the latter is the 
real State of the past, the present, and the imperfect future. 
In a treatise, therefore, upon public law, and upon political 
questions only as connected with public law, we have to deal 
only with the latter. Our definition must, therefore, be, that the 
State is a particular portion of mankind viewed as an organ- 
ized unit.’? 

The attempted distinction, as well as the language employed, 
calls for a certain amount of criticism. 

The distinction, as well as the terminology, is drawn from the 
German, and, apparently, here again more particularly from 
Bluntschli. Thus Bluntschli says: “The conception (Begriff) 
of the State has to do with the nature and essential characteristics 
of the actual State. The idea (/dee) of the State presents a 
picture, in the splendor of imaginary perfection, of the State as 
not yet realized, but to be striven for.” And continuing, Blunt- 
schli goes on to declare that the idea of the State is the world 
State. 

Now, whatever difference in meaning there may be to the 
Germans between Begriff and Idee, the difference in connotation 
of the terms conception and idea does not in English mark the 
distinction between the actual and the ideal. Whether or not one 
be a product of the understanding and the other of reason, neither 
in our tongue is synonymous with ideal. Again, it may be asked, 
what does Professor Burgess mean by saying that the principle 
of unity in the idea of the State is humanity? Is humanity a 
principle? Does he not mean that the principle of unity in the 
ideal State requires that it include all humanity? Also, what is 
the possible sense in the phrase “the perfect future, and the 
imperfect future”? Is the future a thing of which perfection or 
imperfection may be predicated ? 

Still again, what has, in fact, the distinction between the ideal 
and the actual to do with political theory? To the writer’s mind, 
nothing whatever. The term State, which it is the task of the 
political theorist to define, is the name of an abstraction, of a 
conception that we form of a given group of individuals which 


* Op. cit. I, 50. 
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presents certain characteristics. When these characteristics are 
present, we say that the group, looked at from a certain view- 
point, is a State. When these elements are absent, we say that 
the group cannot be properly conceived of as a State. As an idea, 
or concept, if you will, a State is thus not subject to qualification 
as perfect or imperfect, any more than in metaphysics we may 
speak of a perfect or imperfect space, thing or phenomenon. In 
other words, perfection implies a certain standard, moral or 
utilitarian. Judged from its viewpoint, the manner in which a 
State is organized and administered may or may not be perfect. 
But in either case the State, from the viewpoint of the political 
theorist, is the same. Monaco, as a State, differs not in the 
slightest degree from France or Great Britain, nor for that mat- 
ter would it differ from a world State should such a State ever 
be established. 

Furthermore, Bluntschli and Burgess both assume, without 
attempt at proof, that a universal State is the ideal to be striven 
for. As a matter of fact, there are many who deny this, and 
even these professors would, I imagine, admit that universality, 
desirable though they may think it to be, is but one of the many 
qualities that would be required in a perfectly organized and 
administrated State. For surely they would not consider ideal a 
universal State whose rulers are unenlightened, corrupt, and 
oppressive to those they govern. 

The truth appears to be that Professor Burgess has no clear 
idea of the State as an abstract idea, as a politica! person or 
entity, or appreciation of the truth that the essential nature of 
this political person or entity is in no way determined by the 
character of the governmental organs through which its com- 
mands may be expressed or enforced, or by the political aims 
which it seeks to realize. As illustrating this is his assertion that 
Asia has produced no real State. “Only Europe and America,” 
he says, “have succeeded in developing such political organiza- 
tions as furnish the material for scientific treatment.” And later 
he says: “The national State alone furnishes the objective 
reality upon which political science can rest in the construction of 
a truly scientific political system. All other forms contain in them 


* Political Science and Comparative Constitutional Law, I, pp. 4 and 60. 
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mysteries which the scientific mind must not approach too 
closely.”® Truly this last statement is a most remarkable one 
for a modern student to make. For what other purpose, it may 
be asked, does science exist, than to solve mysteries? Surely we 
must take the charitable view that this extraordinary statement 
was made without thought as to its real meaning. 

One thing, however, it is quite plain that Professor Burgess 
does intend to say, and that is that Political Science has to deal 
only with the more highly developed political types. If by this 
he means that it is only by a study of these types that one may 
determine principles of statecraft that are of value, he takes 
a position which, though we do not agree with him, we 
will admit is open to argument. But if, using Political Science 
in its broader sense, he would exclude from its enquiries any 
forms of public control, however primitive or inefficient, we 
fundamentally disagree with him. For, in the first place, 
we hold that Political Science has properly to deal with every 
form of public authority that has appeared in the world, whether 
simple or complex, undeveloped or developed. In the second 
place, as has already been implied in what has been said regard- 
ing the attempted distinction between perfect and imperfect 
States, it is not scientifically accurate to speak of real States 
as contrasted with States which are not real. <A State is either 
a real State or not a State at all. 


THE NATIONAL STATE. 


Professor Burgess not only asserts that the races of Asia, 
Africa and South America had not, at the time of his writing 
(1893), developed any real States, but that, in his opinion, with- 
out at least the control of Europeans or Americans, they never 
will be able to develop them,—that their racial psychology is such 
as to render the task impossible to them. This preéminence, or 
rather uniqueness in political architectonic abilities which Pro- 
fessor Burgess ascribes to the European and North American 
Aryan, and to the Teutons in particular, is shown, he declares, in 
the development by them of the national State. This type of 


*Op. cit. I, p. 58 
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political life he asserts to be the most nearly perfect political 
form which humanity has produced; it falls but one stage short 
of his ideal type, which is the universal State. Concluding his 
description of this national political type, he says: 

“The national State is thus the most modern and the most 
complete solution of the whole problem of political organization 
which the world has yet produced; and the fact that it is the 
creation of Teutonic political genius stamps the Teutonic nations 
as the political nations par excellence and authorizes them, in the 
economy of the world, to assume the leadership in the establish- 
ment and administration of States.”!° 

In his chapter on “The Ends of the State,” Professor Burgess 
not only characterizes the national State as “the most perfect 
organ which has yet been attained in the civilization of the 
world for the interpretation of the human consciousness of right” 
and as furnishing “the best vantage ground as yet reached for 
the contemplation of the purpose of the sojourn of mankind upon 
earth,” but gives to this form what might be called an absolute 
value by declaring it to be one which must be developed before 
men may approach that final end of political development,—the 
universal State. Having thus accepted this form of political 
organization as essentially, that is, inherently, superior to every 
other form save the universal State, and as one that must be 
developed before that perfect type can be reached, Professor 
Burgess is able to assert as an apodictic principle, that a national 
State or one striving to become such, has at all times, and under 
all circumstances, the right to preserve and develop its nation- 
ality, even though this may entail injury and destruction to other 
States and peoples. The primary aim of the modern constitutional 
State, he says, should be to attain proper physical boundaries and 
to render its population ethnically homogeneous. “When, there- 
fore, a State insists upon the union with it of all States occupying 
the same geographic unity, and attains this result in last 
resort by force, the morality of its action cannot be doubted 
in sound practical politics, especially if the ethnical composition 
of the population of the different States is the same or nearly 
the same.””!4 

* Pol. Sci. and Comp. Const. Law, I, p. 39. 
"Op. cit. I, pp. 40, 41. 
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Not only is it thus declared to be an absolute duty of the 
national State to preserve, in fullest degree, its character as such, 
but it is also to feel itself called upon by Providence to establish 
national States in those portions of the world whose populations 
are not qualified for the task. Thus what is really a divine 
character is given to the national State, and to the Teutonic 
nations is ascribed the divine mission of regenerating the politi- 
cally heathen world. Lest it be thought that we are unwarrant- 
ably interpreting our author’s doctrine, we will quote his 
language: “Certainly,” he says, “the Providence which created 
the human race and presides over its development knows best 
what are the true claims of humanity; and if the history of 
the world is to be taken as the revelation of Providence in regard 
to this matter, we are forced to conclude that national States 
are intended by it as the prime organs of human development; 
and, therefore, that it is the highest duty of the State to pre- 
serve, strengthen and develop its own national character. My 

conclusion from the fact . . . is that the Teu- 
tonic nations are particularly endowed with the capacity of 
establishing national States, and are especially called to the 
work; and, therefore, that they are entrusted, in the general 
economy of history, with the mission of conducting the political 
civilization of the modern world.” “The Teutonic nations,” he 
continues, “can never regard the exercise of political power as 
a right of man. With them this power must be based upon 
capacity to discharge political duty, and they themselves are the 
best organs which have yet appeared to determine when and 
where capacity exists.” 

It is not only over the wholly barbaric peoples that the Teutonic 
nations are declared to have a “manifest mission.” Their right 
to interfere extends to the affairs of those who have made some 
progress in political organization, but have manifested an “inca- 
pacity to solve the problem of political civilization with any 
degree of completeness.’?* “But for the sake of the half bar- 
barous State, and in the interest of the world, a State or States, 
endowed with the capacity of political organization, may right- 
eously assume sovereignty over, and undertake to create State 


* Pol. Sci. and Comp. Const. Law, I, p. 47. 
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order for such a politically incompetent population.” Professor 
Burgess is, indeed, careful to say that the civilized States should 
not act with undue haste, or extend their authority for any other 
purpose than that of civilizing those over whom that control is 
imposed; “but,” he adds, “they are under no obligation to await 
invitation from those claiming power and government in the 
inefficient organization or from those subject to the same.” 

The writer of this article is not disposed to deny that the mod- 
ern national constitutional State, as exemplified in Europe and 
North America, represents an efficient political type; but to 
speak of it, as does Professor Burgess, as, short of the unrealiza- 
ble universal State, a perfect type,—as a final form for the realiza- 
tion of which any political acts are justifiable,—is to indulge in 
absolutist reasoning which is surely unwarrantable. A history 
of political speculation shows us that premises and reasoning 
similar to those of Professor Burgess have been employed in 
behalf of many forms of political organization, which have 
existed in the past, but which now, by common consent, are 
recognized to have been fundamentally defective. As a matter 
of fact, the modern constitutional State possesses defects, from 
the viewpoint of national strength and efficiency, which seem 
almost ineradicable. And even its national character, upon which 
Professor Burgess lays so much stress, can scarcely be held to 
be an essential element in an ideal polity. The value of an 
ethnically homogeneous citizen body under present conditions may 
be admitted, but it requires no great stretch of the imagination to 
conceive of a time when men will have developed intellectually 
and morally to an extent that will enable them to rise superior 
to the ordinary prejudices of race, history and tradition, and 
successfully to combine, politically, upon the higher planes of 
community of interests and aims. With the denial that the 
modern national constitutional State is necessarily, that is to say, 
inherently, the best form of political government thus far devel- 
oped by man, and as such to be desired at all times and in all 
places, there falls to the ground the deduction made by Professor 
Burgess that, to the national constitutional States which now 
exist, there belongs the right of taking under their direction, for- 
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writer by no means holds that any given State, whatever the 
character of its organization and administration, has an inde- 
feasible right to be, but he is not prepared to say that any 
given type of political life is so essentially superior as to warrant 
the absolute statement that all other types, no matter what the 
special conditions that environ and condition them, are less 
desirable forms, and that, if necessary, compulsion may be 
used upon them, either to establish the national constitutional 
form or to submit to the control of a national constitutional 
State until they are prepared to adopt that form. 


THE ORIGIN OF THE STATE. 


Professor Burgess groups what he conceives to be the diver- 
gent views regarding the origin of the State under the three 
heads of the theological, the social, and the historical theories. 
The theological theory claims, he says, that the State is founded 
by God; the social, that it is founded upon human agreement ; 
the historical, that it is a product of history. This third theory, 
he holds to be the correct one. “The proposition that the State 
is the product of history,” he says, “means that it is the gradual 
and continual development of human society out of a grossly 
imperfect beginning, through crude but improving forms of 
manifestation, toward a perfect and universal organization of 
mankind. It means, to go a little deeper into the psychology of 
the subject, that it is the gradual realization in legal institutions, 
of the principles of human nature, and the gradual subordination 
of the individual side of that nature to the universal side.’’!* 

As thus stated, Professor Burgess appears to think that the 
historical theory is alternative to the theological and compact 
theories. As a matter of fact, its acceptance or rejection has 
no bearing upon the acceptance or rejection of either. The 
theological and compact theories have been, and are, theories 
to justify, ethically, the right of the State to be,—to explain 
the source whence it derives its moral right to exert compulsion 
over individuals subject to its authority. Neither theory denies 
that the actual State is a product of history in exactly the man- 


* Op. cit. I, p. 50. 


| 


1908] Political Theortes of Professor J. W. Burgess. 73 


ner in which it is stated by Professor Burgess to be. But both 
assert that, because a thing exists, because it has been evolved 
historically, its right to be is not demonstrated. The advocates 
of the contract theory have not seriously endeavored to prove 
that, as a matter of fact, States have been created by an agree- 
ment between men. They have simply sought for a basis upon 
which any given State, whatever the history of its origin and 
development, may justify its right to be. This basis they have 
found in an implied agreement between its citizen members, and 
from this implied agreement they have deduced various principles 
which ethically should control the governed and the governing in 
their relations to each other. The aim of the upholder of the theo- 
logical theory is similar, the only difference from the contract 
theory being that, instead of agreement as the basis of the right 
of the State to compel obedience, and of the duty of the citizen, 
within certain limits to yield it, a command of God is posited. 
“If,” says Professor Burgess, “the theologian means by his 
doctrine of the divine origin of the State, simply that the creator 
of man implanted the substance of the State in the nature of 
man, the historian will surely be under no necessity to contradict 
him. The unbiased political historian will not only not dispute 
this proposition, but he will teach that the State was brought 
through the earlier and most difficult periods of its development 
by the power of religion; i. e., that the earliest forms of the State 
were theocratic.”’* But the theological theory declares much 
more than this. Its most important assertion is that obedience to 
a de facto government is due by the individual, whatever the 
manner in which the de facto government may have come into 
existence.!® This in itself should have been sufficient to show 
Professor Burgess that the theological and historical theories are 
not different solutions of the same problem, but answers to two 
wholly distinct questions. 

* Op. cit. I, p. 59. 

*Rulers who have sought the support of this theory have sometimes 
striven to avoid this deduction, which operates to legitimize any successful 
revolution, by grafting upon it patriarchal theories, and other theories of 


legitimacy. But a strict logic compels the recognition of this principle as a 
deduction from the divine theory. 
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In effect, then, Professor Burgess does not touch even the 
fringe of the question as to the validity of the theological and 
compact theories; and the historical theory, if theory it may be 
called, which he so carefully states is but the enunciation of 
a truism, which has never been questioned. 


STATE AND GOVERNMENT. 


Professor Burgess defines the State as “a particular portion 
of mankind viewed as a political unit.” Further examining this 
definition, he declares the State to be, as to the people over whom 
it rules, all-comprehensive,—that “its organization embraces all 
persons, natural or legal, and all associations of persons” within 
its territory; that it is exclusive in the sense that there cannot 
be an imperium in imperio; that the State is permanent; and, 
finally, that it is sovereign. This sovereignty he defines as 
“original, absolute, unlimited universal power over the individual 
subject and over all associations of subjects.” 

In the foregoing definition and description of the State, we 
find little to criticise, unless, indeed, it is to observe that the 
possession of sovereignty by the State necessarily implies the 
other features which he has particularized as distinct character- 
istics. But when we turn to the paragraphs in which he dis- 
tinguishes between the “State” and “Government” we find, in 
fact, the term State no longer used in the sense in which he has 
thus formally defined it. The term Government he nowhere 
defines, but from his use of the term it is apparent that by 
it he understands the machinery or organization of the State, 
with the exception of that organ or portion of it which possesses 
constituent functions, which has, in other words, to do with the 
creation or the amendment of existing constitutional law. Thus, 
when the same organs and the same processes are used for the 
creation of ordinary statute law and for constitutional amend- 
ment, as, for example, in England, he speaks of the State as 
being organized in the government. When, on the other hand, 
a different organ, as for example, in the United States 
and in France, or a different process, as for example, in the 
German Empire, is provided for constitutive acts from that 
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used or followed in ordinary legislative measures, he 
describes the State as being organized outside of the gov- 
ernment. Thus, in distinguishing between “immediate” and 
“representative” government, he says: “Immediate govern- 
ment is that form in which the State exercises directly the func- 
tions of government . . . Representative government is 

that form in which the State vests the power of 
government in an organization or in organizations more or less 
distinct from its own organization.”?® 

In the chapter entitled “The Forms of State,” speaking of 
their transformation, he says: “A close scrutiny of this process 
will disclose the following significant facts, viz.: that in the 
transition from one form of State to another, the point of 
sovereignty moves from one body to another, and the old sov- 
ereign body, i. e., the old State, becomes in the new system only 
the government, or a part of the government. Take the example 
of English history after 1066 to make this clearer. First, the 
King was the State as well as the government. Then the nobles 
became the State, and the King became government only. Then 
the commons became the State, and both King and lords became 
but part of the government.” 

From the foregoing, taken in connection with the author’s 
earlier definition of State, it is impossible to trace a clear 
and consistent theory. The State has been defined as 
“a particular portion of mankind viewed as a political unit,” 
and sovereignty predicated of it as its most important and 
essential characteristic; yet in the sentences which have just 
been quoted, the State appears not as the political person or 
entity which possesses this absolute, supreme authority, but as 
identical with that organ which exercises constitutive functions. 
This plainly appears when the King of England is spoken of 
as having been at one time the State as well as the government, 
and at another time the nobles as having been the State and the 
King the government only. How can the King or the nobles 
have been the State and yet the State be defined as “‘a particular 
portion of mankind viewed as a political unit?” Again, Profes- 
sor Burgess speaks of the State as being in some instances organ- 


* Op. cit. II, pp. 1, 2. 
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ized outside of the government. If this be so, the government 
must be considered as not a part of the organization of the State, 
that is, of the political entity which possesses the sovereignty. 
But if this be so, what is the status of the government? Of what 
is it the organization? Whence does it derive its powers? Whose 
will does it execute? When defining Representative Government, 
he describes it, as we have seen, as one in which the State 
vests the power of government in an organization, or in organi- 
zations more or less distinct from its own organization. But if 
it is the State which creates the representative government and 
endows it with powers, how can that government be anything but 
a part of the State’s organization? 

Professor Burgess’s reasoning becomes still more confused 
when he attempts to apply his theories and definitions to an 
interpretation of the historical events preceding and attending 
the drafting and adoption of the present Constitution of the 
United States. The first organization of the American State, he 
says, was the Continental Congress. “From the first moment of 
its existence,” he declares, “there was something more upon this 
side of the Atlantic than thirteen local governments. There was 
a sovereignty, a State, not in idea simply, or upon paper, but 
in fact and organization. The first paper constitution enacted 
by the American State,” he continues, “was that of November, 
1777, called the ‘Articles of Confederation.’ The one fatal and 
disastrous defect of this organization was that it provided no 
continuing organization of the State. It created only a central 
government, and that, too, of the weakest character. When, 
therefore, the Continental Congress, the revolutionary organiza- 
tion of the American State and its revolutionary central govern- 
ment gave way, in March of 1789, to the central government 
created by the Constitution, the American State ceased to exist 
in objective organization. It returned to its subjective condition 
merely, as “idea in the consciousness of the people.” From the 
standpoint of political science, what existed now, as objective 
institutions, was a central government and thirteen local govern- 
ments. From the standpoint of public law, on the other hand, 
what existed, as objective institutions, was thirteen States, thir- 
teen local governments, and one central government. This was 
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a perfectly unbearable condition of things in theory, and was 
bound to become so in fact.’’!? 

The sense of the phrase “unbearable condition of things in 
theory,” is difficult to discover. A given theory explaining a 
given institution may be valid or invalid, according to whether or 
not its premises are correctly assumed and it deductions logical. 
But as a theory, it is a mere matter of reasoning, and as such, 
how can it properly be spoken of as unbearable? The facts 
which lead to the theory may be unbearable, but not the theory 
which explains them. Probably, however, what the author has 
in mind is, that, viewed in the light of what we know generally 
regarding the requirements of political order and development, 
the condition of the American States during the period when 
the Articles of Confederation were in force was bound to lead 
to unsatisfactory results. Also, we must confess that we are 
not sure as to the distinction which our author makes in this 
connection between the viewpoint of public law and the view- 
point of political science. Apparently he holds that during these 
eight years there existed in theory no sovereign power whatever. 
If this be so, then, logically, he would have to hold that there 
existed neither laws nor governments, for certainly without a 
sovereign to declare and support them there can be no laws, 
and without a State to recognize and endow them with powers 
there can be no governments having a legally valid claim to 
obedience. If Professor Burgess had said that during the 
period there existed in the minds of the Americans a certain 
amount of national feeling and desire for national unity, and 
that thus was furnished the psychological and moral basis upon 
which a national State might be, and was to be, founded, he 
would have been correct. But surely, the existence of this 
sentiment which had not yet led to a realization of the desires 
which it prompted, even when coupled with the admitted neces- 
sity for a better form of union than that supplied by the Articles, 
cannot be said to indicate the actual absence of sovereignty, not 
only in the central government, but in the individual States. 
For if this be a valid conclusion, when are we safe in affirming, 
from the viewpoint of political science, the existence anywhere of 


* Op. cit. I, p. ror. 
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sovereignty? In no State in the world are political conditions 
completely satisfactory, and what definite criterion does Pro- 
fessor Burgess furnish for determining just what political ineffi- 
ciency is sufficient to warrant one in denying the existence of 
sovereignty over a given territory and people, and therefore of a 
State? Would he hold that at the present time there is not a 
State in Russia, or in the Turkish Empire, or in the greater part 
of Central and South America? If he would, then surely the 
ordinarily accepted definition of a State must be radically 
modified. Yet this criterion of political efficiency Professor Bur- 
gess certainly holds, for he does not say that the thirteen States 
were not sovereign during the years from 1781 to 1789 because 
of the possession of sovereignty by the central power. He 
declares that they were not States because the thirteen local 
units were not able to secure certain desirable results. 

In truth it may be pointed out that Professor Burgess’ assump- 
tion that there existed at this time a national State in a “subjective 
condition,” as “idea in the consciousness of the people,” may be 
denied. The allegation of the existence at a given time in the 
minds of a group of persons, now all dead, of a certain idea 
or sentiment is, of course, one incapable either of absolute proof 
or absolute disproof, but certainly there cannot, with confidence, 
be claimed to have existed in the minds of the Americans of that 
period a desire for national unity of a sufficient intensity to war- 
rant one in declaring that there then existed, subjectively, a 
national sovereignty, when, in fact, during those years the sev- 
eral sovereignties of the thirteen States were recognized and 
obeyed by those very people without a single suggestion upon their 
part, so far as we know, that the authorities thus recognized and 
obeyed were not entitled to their allegiance; and when, upon the 
contrary, it is known that it was only after strenuous exertions 
upon the part of their leaders that they were finally led to establish 
a central sovereignty which, more or less to their subsequent sur- 
prise, they were to find resulted in the destruction of the sover- 
eignties of the thirteen commonwealths. 

It may be said, however, that Professor Burgess admits that, 
from the viewpoint of public law, there did then exist, as objec- 
tive institutions, thirteen States as well as one central and thirteen 
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local governments. But by this it would seem that he means 
that this was true only in a formal and not an essential sense, only 
on paper and not in fact, for the real basis upon which the 
thirteen States founded their several sovereignties he declares to 
have been destroyed by the existence of this predicated national 
sovereignty, which, however, had not yet obtained for itself an 
organ through which it might be expressed and executed. 

Turning to the question of the source whence the Constitution 
derived, and was at the time conceived by the American people 
to have derived, its force as fundamental law, Professor Burgess 
declares the adoption of the Constitution to have been a purely 
national act. According to his view, the Constitution really 
derived its validity, not, as its own terms assert, from the ratifica- 
tions of the necessary number of State conventions, but from the 
authority of the federal constitutional convention ; in other words, 
that that body not only framed the instrument, but breathed 
into it its force as fundamental law. Thus he writes: “I have 
endeavored to show that the real organization of the United 
States as the sovereign, the State, in our present system, was 
in the constitutional convention. This, like the Continental 
Congress, was a single body, representing the whole people of 
the United States and passing its resolves by simple majority. 
The people of the United States were behind this body, and gave 
it the power to ignore practically the Confederate Congress and 
the legislatures of the commonwealths, and, while formally sub- 
mitting its work to ratification by the immediate representatives 
of the people in the commonwealths, chosen by the people for 
that special purpose, to really ordain the Constitution.’?* 

It is difficult to have patience with such a position, contra- 
dicted as it is by the very terms of the instrument itself, by 
the unambiguous acts of the convention, and unsupported by a 
single recorded expression of contemporaneous opinion.!® 

It will have been observed that the distinction which Professor 
Burgess makes between State and Government depends upon the 
distinction between constitutional and ordinary law. But it is 


* Op. cit. I, p. 143. 
* Professor Burgess does not attempt the citation of any historical evidence 
in its support. 
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worthy of remark that our author nowhere attempts to show 
by what criteria constitutional laws may be definitely distin- 
guished from other laws. In fact, this is very difficult, if not 
impossible to do. The differentiating characteristic does not 
lie in the formal inclusion of constitutional law within written 
instruments termed constitutions, for until modern times no 
States possessed these instruments, and Great Britain, not to men- 
tion other States, is now without one. It cannot consist in the 
fact that its provisions may not be changed by ordinary legislative 
acts, for this may be done not only in Great Britain, which has no 
written constitution, but in countries which have, as, for example, 
Switzerland, Italy, and, to all effects and purposes, Germany. 
We are thus thrown back in our search for the distinguishing 
criterion upon the subject matter, and are forced to say that 
constitutional law has to do with the organization of government 
and the apportionment of functions and powers to its various 
organs and officers. But with this classifying principle accepted, 
the boundary between constitutional and ordinary law becomes a 
most indefinite one. Where is the line between constitutional 
and administrative law to be drawn? Or, if all administrative 
law be included within constitutional law, where is the line 
between it and ordinary law to be laid down? Practically every 
private law creates a private right in the individual. It thus, 
in most cases at least, establishes a corresponding limitation 
upon the administrative official, by imposing upon him the obliga- 
tion to respect it. Thus the constitutional liberties of the English 
are found in their common law. This difficulty, or rather impos- 
sibility, of distinguishing with scientific certainty between con- 
stitutional and other law is conspicuously shown in the experience 
of France and Germany under their present written constitutions. 
In each of these countries it is provided that constitutional 
amendments shall be subject to legislative processes different 
from those to which ordinary acts are subject. In France, con- 
stitutional amendments are to be enacted, not by the ordinary 
legislative chambers, but by the National Assembly. In Germany 
fourteen negative votes in the Bundesrath will defeat a proposed 
constitutional amendment, whereas a majority of the entire 
chamber is required to prevent the passage of an ordinary act. 
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Yet in both countries matters falling well within what are generally 
recognized to be constitutional boundaries, have been regulated 
by ordinary legislative acts because there has existed no tribunal 
with power to hold them to be constitutional measures and to 
declare them void as such. Yet Professor Burgess describes the 
French and German governments as representative governments, 
that is, governments which do not possess constitutive powers. 

The alternative to Professor Burgess’s use of the terms “‘State”’ 
and “Government” which we have found so unsatisfactory, is 
that which has been referred to earlier in this paper; namely, 
that according to which the word “State” is applied to that entity, 
that abstract political person, which possesses the sovereignty 
and is thus the ultimate source of all legitimate legal control over 
the individuals subject to its authority; and the word “Govern- 
ment” employed to designate the machinery through which 
the will of this sovereign political person is expressed and exe- 
cuted. As thus used the government of a State includes the 
constitutive as well as the ordinary legislative, executive, and 
judicial organs. Thus, for example, the government of the 
United States includes the aggregate of all the ordinary federal 
and State and local political organs, together with the constitu- 
tional conventions, or congress, and the State legislatures acting 
as such. 


SOVEREIGNTY AND ITS RELATION TO CiviL LIBERTY. 


To the definitions of sovereignty and civil liberty laid down 
by Professor Burgess, only praise may be given. What the 
idea of “value” is to the economist, or ‘‘substance” to the meta- 
physician, the concept “‘sovereignty”’ is to the political philosopher. 
No one has made plainer than Professor Burgess the fact that 
the first condition of exact political theorizing is the apprehen- 
sion of the fact that sovereignty means legal omnipotence, and 
that without this attribute no political unit may properly be 
termed a State ; or that, if certain non-sovereign bodies be entitled 
States, it becomes impossible to distinguish them sharply and 
logically from other purely administrative units. 

Applying this doctrine of sovereignty to the analysis of the 
ideas of political and civil liberty, Professor Burgess shows that 
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the predication of legal absolutism to the State does not neces- 
sarily carry with it the ascription to those in authority of a right 
to rule arbitrarily or oppressively. The modern constitutional 
State, from out of the plentitude of its legal power, vests its 
governmental agents with certain authorities which they may 
not exceed. There is thus created a domain of individual liberty 
upon which those in political authority may not intrude. As 
Professor Burgess puts it: “The individual is defended in this 
sphere against the government by the power [the State] that 
makes and maintains and can destroy the government; and by 
that same power, through the government, against encroachments 
from any other quarter. Against that power itself, however, he 
has no defense.”?° 


THE NATURE OF FEDERAL GOVERNMENT. 


Applying the doctrine of sovereignty to the federally organized 
State, Professor Burgess interprets that type with the same 
relentless logic that Calhoun applied to it, showing that either 
sovereignty must be entirely in the individual member common- 
wealths, in which case no central State can be said to exist, but 
only a central government acting as the common agent of 
each of the codperating States; or that the sovereignty is 
wholly in the central body, in which case the members of the 
union may not, with strictness, be termed States at all, but 
must be considered as not differing essentially from the admin- 
istrative districts of unitary States. In his review of Laband’s 
work on Public Law he writes: “If the sovereignty in the 
federal system be exclusively in the union, then it seems to me 
that this makes the union the only real State, and that the only 
distinction which remains between the separate States and 
municipalities lies in the fact that while municipalities derive 
their authority from the States in a positive and definite manner, 
the States derive their power from the union in a permissive and 
general manner. To be completely scientific, then, in our nomen- 
clature and emancipate ourselves completely from the power of 
customary phrases, we should give the name State only to the 
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union, and find some other term to designate its members. In 
America we have already the suitable title commonwealth.’** In 
his article “The Amevican Commonwealth” in an even more 
emphatic manner, Professor Burgess shows that, with sover- 
eignty residing in the central authority, the individual common- 
wealths must be held to derive such powers as they have by way 
of grant from it—a grant which it is within the sovereign’s legal 
competence to withdraw. “Now it seems to me,” he there 
writes, “that the great vibrating principle of most of our political 
and judicial reasoning is this dogma that our political system is 
an indestructible unity of immutable States. . . . The 
doctrine of the indestructibility and immutability of the States 
is an abstraction which has no warrant either in history or present 
fact or tendency.”* 

Continuing, he defends the thesis that the history of constitu- 
tional development in this country during recent years reveals the 
fact that, relatively to the Union upon the one hand and the 
smaller administrative districts upon the other, the States are 
losing their importance. “The two natural elements in our 
system are now,” he declares, “the Community and the Nation. 
The former is the point of real local self-government; and in 
the adjustments of the future these are the forces which will 
carry with them the determining power.” With the correctness 
or incorrectness of this analysis of then existing conditions and 
with the prophecy for the future, we are not here concerned, 
lying as they do wholly without the field of political theory. 

In conclusion, it may be proper to say, by way of general com- 
mentary, that, in the writer’s judgment, Professor Burgess 
deserves to rank rather as a constitutional lawyer than as a 
political theorist. It would appear that his chief interest is in 
that field, and that he has entered the domain of pure political 
theory only as upon a side excursion, and without apparent appre- 
ciation of the difficulties that there beset the explorer. Less than 
one hundred and fifty of the seven hundred and fifty pages of 
Professor Burgess’s principal treatise are devoted to an analysis 
of the nature of the State, or to Political Science, as he terms 


"Political Science Quarterly, III, p. 128. 
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it. The remainder of the work is entitled “Comparative Consti- 
tutional Law,” and is devoted to an able analysis and comparison 
of the systems of constitutional jurisprudence of England, 
France, Germany, and the United States. The purpose of this 
paper does not warrant us in undertaking an estimate of this 
part of his work. 
W. W. WILLoucHey. 
Johns Hopkins University. 


WHAT PROPORTION OF VOTERS NEGLECT TO GO 
TO THE POLLS? 


CONTENTS. 


Ratio of presidential vote in 1900 to the voting population, p. 85 ; proportion 
voting in the North at each presidential election since 1868, p. 86; the aver- 
age, and the highest percentage during this period, p. 87; the average 
proportion neglecting to vote approximately determined, p. 88; the pro- 
portion in former and in recent years; in the East and in the West, p. 89; 
a higher percentage apparently caused by a relative increase of foreign-born 
voters, p. QI. 


N no election do all the qualified voters participate. There 
are always some who are unable to get to the polls, and also 
others who voluntarily remain away. In presidential elections 
the number of the latter is usually much smaller than in other 
years, but the falling off of the vote in the intermediate elections 
shows that it is ordinarily quite large. Many are inclined to 
believe that the relative number, even in presidential elections, 
is much greater than it ought to be, and instead of diminishing 
is increasing. The present article is an attempt to determine, 
as nearly as can be done from available data, what the average 
proportion under normal conditions really is, and whether or not 
it is greater now than formerly. 

The voting population of the entire country consists prac- 
tically of the male citizens twenty-one years of age and over. 
Several States grant the franchise to foreigners who have 
declared their intention of becoming citizens, and a few allow 
women to vote. But the number of these additional voters is 
scarcely more than one per cent. of the total number, and is 
probably much less than that of the male citizens denied the 
franchise. Hence the actual voting population of the entire 
country does not exceed the number of male citizens of voting 
age, and is only approximately as large. At the last census 
there were in all the States combined 15,777,614 native-born 
males of voting age and 2,830,000 naturalized foreign-born 
males of voting age, making a total of 18,607,614 possible 


voters in 1900. In the presidential election of the same year, 
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the total vote was 13,961,566, or about 75 per cent. of the 
voting population. The proportion voting would probably have 
been higher, if there had not been so great a restriction of the 
suffrage in the South. This is shown by the much lower per- 
centage voting there than in the North. The total vote of the 
South in 1900 was only 53 per cent. of the voting population, 
that of the North was 82 per cent. 

The lower percentage voting in the South is not due entirely, 
however, to the disfranchisement of the negroes, for the number 
of votes cast was scarcely 75 per cent. of the number of white 
male citizens of voting age. This would indicate that a much 
larger proportion of voters neglect to go to the polls in the 
South than in the North, as perhaps would naturally be expected, 
because elections in most of the Southern States are invariably 
carried by the Democrats, and consequently less effort is made 
to bring out a full party vote here than in the North, where 
the two parties are more evenly balanced. Thus the low pro- 
portion of citizens voting in the South is very largely due to 
exceptional circumstances, and in determining what this pro- 
portion is under normal conditions the States of this section 
should not be considered. Only those of the North will there- 
fore be included in the further discussion of this subject, namely, 
the North Atlantic States, comprising New England, New York, 
New Jersey and Pennsylvania; and the North Central States: 
Ohio, Indiana, Illinois, Michigan, Wisconsin, Minnesota, North 
and South Dakota, Nebraska, Iowa, Kansas and Missouri; 
twenty-one States altogether, which in 1900 contained very 
nearly two-thirds of the voting population of the country, and 
which cast almost three-quarters of the entire vote in the presi- 
dential election of that year. 

In these States practically all citizens of voting age are quali- 
fied to vote, and in Indiana, Michigan, Wisconsin, South 
Dakota, Kansas and Missouri foreigners who have declared their 
intention of becoming citizens, that is, those who have filed 
their first naturalization papers, are also granted the franchise. 
In 1900 there were in the North Atlantic States 4,138,672 
native-born males of voting age, and 2,127,095 foreign-born 
males of voting age, approximately three-fifths of whom, 1,169- 
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go2, were naturalized, making a total of 5,308,574 citizens. In 
the North Central States there were 5,465,818 native-born 
males of voting age, and 2,079,811 foreign-born males of voting 
age, approximately four-fifths of whom, 1,663,849, were entitled 
to vote, making a total of 7,129,667 voters, and for the entire 
North a total of 12,438,241. The total vote of these States in 
the election of 1900 was 10,131,153, or 81.5 per cent. of the 
voting population. In a similar manner the proportion voting 
at any election can be determined. From each census the voting 
population in that year can be obtained, and since population 
increases at an almost uniform rate, approximately correct esti- 
mates of the same can be made for the intervening years. The fol- 
lowing table gives the percentage of voters of the North Atlantic 
States, of the North Central States, and of the two sections com- 
bined participating in each presidential election since the Civil 
War, and the average percentage of the first five elections, of 
the last five and of the entire tén. 


| 
Entire 
Year. States. | States. North. 
84.9 , 81.6 83.2 
85.7. | 87.1 86.5 
eee 87.1 | 86.5 | 868 
Average. 


With the exception of the elections of 1872 and 1904, there 
has been no great variation in the proportion voting in the 
entire North. The highest percentage is that of 1880 and 
1896, 86.8 per cent.; and the lowest, with the above exceptions, 
that of 1900, 81.5 per cent., a difference of scarcely more than 
five points. Of the entire ten elections the average is 82.7 per 
cent. Excluding those of 1872 and 1904 will raise it to 84.5 per 


cent. This is really the normal percentage, for the elections of 
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1872 and 1904 were plainly too exceptional to be taken into 
account. Of the first five elections the average is 83.3 per cent., 
and of the last fiye 82.1 per cent. There has thus been a slight 
decrease in the proportion voting. This decrease, however, has 
been confined entirely to the Eastern States, where it has 
amounted to nearly four points. In the West there has been a 
slight increase of almost one point. Since 1880 the proportion 
voting has been invariably higher in the North Central States 
than in the North Atlantic, the average of the latter since 
1888 being over five points lower than the average of the North 
Central States in the same period. 

If 84.5 per cent. is taken as the normal proportion voting in 
presidential elections, there is left 15.5 per cent. or not quite 
one-sixth of the voters who do not go to the polls. What part of 
these remain away from choice, and what part are actually 
unable to go? Not every citizen is qualified and able to vote. 
There are always some who have not fulfilled residence require- 
ments. All criminals, the insane, and in many States paupers 
are denied the franchise. Others on account of physical inabil- 
ity or unavoidable absence from home are unable to get to 
the polls. The relative number of these cannot be ascertained 
directly, but can be approximately determined indirectly. The 
highest possible proportion capable of voting must first be found, 
and the highest per cent. that has ever actually voted will be 
a close approximation. As high as 87 per cent. of all the citi- 
zens in the North have taken part in an election. This happened 
in 1880 and in 1896. In the latter year over go per cent. of 
the voters in the North Central States went to the polls, and it 
seems reasonable to assume that equally as high a percentage 
in the entire North could have done the same. This would 
leave less than ten per cent. as the proportion unable to vote. 
In 1900 over QI per cent. of the citizens of West Virginia voted, 
and in Indiana 93 per cent. In 1880 the same proportion voted 
in New York State, and in Indiana 95 per cent. In 1896 the 
percentage voting in the latter State was 96. These figures 
would seem to indicate that less than five per cent. of the citi- 
zens are either unqualified or unable to take part in an election. 
Perhaps this is too small a proportion for all the States at all 
times, but it is not likely that the average exceeds seven per 
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cent. ‘this would make the proportion neglecting to vote in 
presidential elections 8.5 per cent. or about one-twelfth of the 
voting population. 

Thus, during a period of nearly forty years, there has been 
an average of at least one out of every twelve voters who has 
failed to do his duty on election day. Is this proportion larger 
than it really ought to be? Of course no one would expect 
every citizen qualified and able to vote to go to the polls. As in 
everything else, so in politics, there will probably always be 
some that neglect their duty. But their relative number ought 
never to be large, and perhaps an average of 8.5 per cent. is as 
low as could reasonably be expected. If this were the average 
for all elections there might then be no cause for complaint, 
but it is the average for presidential elections only. In other 
years a much larger proportion of voters remain away from the 
polls. The vote for State governors and members of Congress 
two years following a presidential election is usually the next 
largest, but even this is ordinarily much smaller than the pre- 
ceding presidential vote. The average proportion voting in 
the Congressional and State elections of 1890, 1894, 1898 and 
1902 was only 71 per cent., over thirteen points less than the 
normal percentage voting for president. The average pro- 
portion neglecting to vote in these elections was therefore over 
twenty per cent. In “off year” elections there is usually a still 
larger number that neglect to vote, the average proportion 
probably exceeding twenty-five per cent. This would make the 
general average for all elections at least twenty per cent., or about 
one-fifth of the voting population. 

This is probably too large a proportion, and if a neglect to 
vote indicates a lack of interest in civic and political affairs, it 
shows that this indifference is far too common. But is it more 
prevalent now than in the past, or is the proportion of citizens 
that abstain from voting becoming less? It has already been 
shown that the average percentage voting in the past five presi- 
dential elections was somewhat smaller than it was in the pre- 
ceding five. There must, therefore, have been an increase 
either in the proportion unable to vote or in the proportion 
neglecting to vote. There is no apparent reason for an increase 
in the former. On the contrary there should really be a decrease, 
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for on account of better means of travel and a larger proportion 
of citizens dwelling in cities and towns, the difficulty of getting 
to the polls is not as great as formerly. The decrease in the 
relative number voting in presidential elections must therefore 
be attributed to an increase in the proportion neglecting to vote. 
From 1868 to 1884 the average proportion, excluding the elec- 
tion of 1872, was not quite eight per cent., and from 1888 to Igo00 
it was over nine per cent. This increase has not been general 
throughout the North, but has been confined entirely to the 
Eastern States. In the former period the proportion in the 
North Atlantic States was 8.0 per cent., and in the latter period 
it was 12.8 per cent., an increase of almost five points. In the 
North Central States there has been a slight decrease, the per- 
centages of the two periods being 7.7 and 6.8 respectively. 

Why should there be this difference between the two sections 
of the North? Is it because the citizens of the North Atlantic 
States take less interest in elections than they formerly did, 
and if so, what is the reason for it? Some, no doubt, would 
attribute this decrease in the proportion voting to the discord 
within the Democratic party in the East during the past ten 
years. For in this section the conservative element is much 
larger than in the West, and since the radical element gained 
control of the party in 1896, a large number of the conservatives 
may have felt disinclined to support their own party or to vote 
the Republican ticket, and so have remained away from the 
polls. This would be a possible explanation, if the decrease 
in the proportion voting had not occurred before 1896. But 
in 1892 the proportion voting was smaller than in 1896 and the 
smallest since 1872. Since 1880 the decrease has been almost 
constant. During this same period there has been an increase in 
the proportion of foreign-born voters in the North Atlantic 
States, and this may partly account for the decrease in the propor- 
tion voting. For those States, such as Indiana and West Vir- 
ginia, that have a small proportion of foreign-born citizens, had 
a higher percentage of voters who went to the polls in 1900 than 
those States in which there was a large proportion of foreign- 
born citizens, and in the North Central States the increase in 
the proportion voting has been accompanied by a decrease in 
the proportion of foreign-born voters. 
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It is only natural that foreign-born citizens should take less 


interest in elections than native voters. Many of them have 
probably never exercised the franchise before coming to this 
country, and have not fully learned the duties of citizenship in 
a republic. Until they have become as accustomed to our 
political institutions as are the native voters, they ought not to 
be expected to do equally as well in elections. And if their 
number increases more rapidly in any section of the country 
than that of native-born citizens, it is not at all strange that the 
proportion voting in that section should somewhzi decrease, 
and the falling off of the vote in the North Atlantic States may 
thus be partly, if not entirely explained. That this is probably 
the true explanation becomes all the more apparent when the 
change in the kind of foreigners coming to this country is 
taken into consideration. Formerly the vast majority of them 
came from the North of Europe, whose people and institutions 
are more closely related to our own than those of Southern 
Europe, and so were more readily assimilated. At the present 
time most of the immigrants come from the South of Europe, 
where the social and political life is far less similar to our 
own, and thus naturally they are not so well prepared to adapt 
themselves to our institutions. The majority of these have set- 
led in the North Atlantic States. That the foreign-born of this 
section are, on the whole, less intelligent, and therefore less 
likely to comprehend the duties of citizenship than those of the 
North Central States is shown by the higher percentage of 
illiteracy prevailing among them. In 1900 15.3 per cent. of 
them were illiterate, while in the North Central States only 7.9 
per cent. of the foreign-born were so reported. Thus it seems 
reasonable to attribute the decline in the proportion voting in the 
North Atlantic States to the relative increase of the foreign-born 
element, and if this is the true cause, then there has been no loss 
of interest in elections on the part of the native voters of this 
section, and while the proportion of native-born citizens who 
ordinarily abstain from voting in the entire North may be larger 
than it ought to be, not only has it probably not increased, but 
has possibly somewhat decreased. 
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Table giving the proportion voting in 1 
a large proportion of foreign-born voters. 
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goo in States having a small and 
Those in the first column have 


less than ten per cent. foreign-born voters; those in the second are the States 
that had the highest percentages of those having more than twenty per cent. 


foreign-born voters. 
Indiana ..........-- 93-0 per cent. 
West Virginia...... as 
Maryland .......... 


TABLE GIVING THE ESTIMATED VOTING 


Illinois............. 85.0 per cent. 

New Jersey ........ 

| New York......... _ 

|  Average.......... 


POPULATION AND THE ACTUAL VoTE 


Vv Presid 

Veer, | Staten | cf. | |“ "Vote. 
Atlantic | ee 2,615,000 2,220,666 
Entire North |_........ | . 5,312,000 | 4,423,306 
N. Atlantic 2,136,972 1,078,241 2,730,005 Mekaens 

1870 | N. Central 2,118,440 1,065,259 
Entire North 4,255,412 | 2,143,500 | 5,647,390 |_........ 
| North | 5,983,720 | 4,491,099 _ 

| Entire North ........ | 6,724, 5,817,594 

N. Atlantic 2,730,882 1,217,707 3,400,621 2,963,063 

1880 Central 3,127,676 1,368,460 | 4,154,021 3,590,884 
__| Entire North | 5,858,558 | 2,586,167 | 7,554,642 | 6,560,847 

| | 4:742,040 | 4,085,074 
__| Entire North | ........ | 8,475,280 | 7,159,949 

| | 5,423,120 | 4,682,132 
arth | _ 9,534,520 | 8,125,162 
N. Atlantic 3,370,212 1,679,027 

1890 | N. Central 4,285,575 1,917,326 
Entire North | 7,661,787 | 3,596,353 | 10,023,247 ...-..-- 

__| Eative Nesth .....-. | 10,511,420 | 8,570,437_ 

N. Atlantic 4,138,672 | 2,127,005 | 5,308,574 | 4,027,947 

1900 | N. Central 5,405,818 | 2,079,811 7,129,667 | 6,103,206 
____| Entire North 9,604,490 4,206, 12,438,241 | 10,131,153 

Henry S. Lyon. 


Newark, N. J. 


IN EACH PRESIDENTIAL ELECTION FROM 1868 TO 1904. 
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NOTES. 


Canadian Banking and the Financial Crisis. While the banks 
of the United States have passed through a period in which cash 
payments were partially suspended, in greater or less degree, over 
a large part of the country, the banks of the Dominion of Canada 
have not escaped a severe testing time. That they have emerged 
from the test well cannot be denied. But there has been abundant 
reason for believing that those on whom the responsibility for 
guiding them through the crisis has rested have had an anxious 
time. It was not merely the danger which necessarily arose from 
near neighborhood and close financial relations with the United 
States, which had to be guarded against. In Canada, also, the last 
decade has been a period of rapid development, accompanied by 
growing speculative activity. The returns of the chartered banks 
give evidence of this. In 1897, their aggregate loans and discounts 
averaged about 224 million dollars, in 1907 they averaged about 
704 millions. In the same interval, deposits have swollen from 205 
millions to 634 millions. The last three years of the ten-year-period 
named have been years of quite exceptional growth. Forty per 
cent. of the decade’s increase in deposits, 45 per cent. of the increase 
in loans, took place in those three years, and this in spite of the 
fact that increase practically ceased early in 1907. This cessation 
of expansion in the loan account has been productive of complaint 
in some quarters, but we must regard it as indicative of prudence 
on the part of bank managers, especially as it was accompanied by 
a strengthening of the cash reserves. The aggregate holdings 
of cash, that is to say, of specie and legal tenders, were, in 1906, 
26 per cent. of demand deposits and circulation taken together, on 
the average of the monthly statements. In 1907 the average was 
29 per cent., while the last four months of the year, instead of 
showing a smaller percentage than the rest of the year, as usual, 
showed cash well over 30 per cent. of demand liabilities. 

The habit into which the banks of the United States, or at least 
those of New York, have more and more fallen, namely, the habit 
of reliance on the Secretary of the Treasury, as a deus ex machina 
to save them from the consequences of having lent what they 
needed as reserve, by depositing surplus Treasury funds in the 
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banks whenever a pinch was felt, has, however, had pernicious 
effects in Canada as well as in the United States, if one may trust 
the appearance of the facts. In Canada the Minister of Finance has 
practically no surplus funds available for helping financial institu- 
tions in trouble, but that did not prevent the entertaining of the 
idea that he should do in Canada what Mr. Cortelyou had done 
in the United States, or something very similar. Complaints came 
from the West that the movement of the wheat crop was being 
interfered with by the lack of the desired financial accommodation, 
and as the view commended itself that it was lack of funds on 
the part of the banks which lay at the root of the trouble, it was 
suggested that the Finance Minister should remedy this difficulty. 
What was the real nature of the difficulty, those in the secrets of 
bankers might tell. Suggestions from other sources include the 
idea that the banks which had available funds did not care to lend 
too freely on frosted wheat on the usual terms, while other banks 
were committed as far as prudence permitted. Whether the real 
outery came from those who felt the land boom collapsing as loans 
became more difficult to secure, and who desired to make it appear 
that other interests were involved, is a question which has also been 
asked. Like United States National Banks, the chartered banks of 
Canada are restrained from lending on the security of real estate, 
literally and directly. Whether political expediency, or economic 
necessity, or simply the force of a bad example, be responsible, 
certain it is that the Minister, about the middle of November, 
decided to make deposits with the banks. But we have stated 
that he had no surplus available for the purpose. This, of course, 
is not a necessary obstacle, for we have seen that Mr. Cortelyou 
could borrow the wherewithal to increase his deposits with those 
who wanted them, even if they should lend the money themselves. 
And the absence of funds proved no obstacle to Mr. Fielding. Mr. 
Cortelyou might have lent the banks a part of what he is required 
to hold as a security fund against the greenbacks. Mr. Fielding 
has a similar fund, held against Dominion notes, the Canadian legal 
tender paper, which is issued on a system similar to that applying 
to Bank of England notes. He trenched on that fund to meet 
the clamour which arose, and decided to place a sum of ten million 
dollars at the disposal of such banks as might need it. A small 
committee was formed to arrange the matter with these banks, but 
as the rate of interest asked was six and seven per cent., according 
to the currency of the loan, there was no disposition to take advan- 
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tage of the facilities offered. Whether the banks were still doubtful 
of the desirability of becoming responsible for lending to the appli- 
cants who desired accommodation, or were unwilling to forego 
the usual profit even for the sake of helping their customers over 
a tight place, is a matter on which some doubt may be felt, though 
the latter has been assigned as the reason. Under these circum- 
stances, the terms offered were modified, and the rates charged 
the banks reduced to four per cent. on fifty day loans, five per 
cent. for sixty days, six per cent. for a longer term. At the same 
time the supervision of the lending arrangements was transferred 
to the Bank of Montreal, whose guarantee of the adequacy and 
soundness of the collateral security put up by borrowers was 
required. There was no great rush to take advantage of these 
increased facilities. Up to the end of November, only two millions 
had been advanced, and, in all, some $5,315,000 were borrowed. 
Repayment had hardly begun at the end of January, but by the 
17th of March, when the Finance Minister stated the facts to the 
House of Commons, only $965,000 was still outstanding, the repay- 
ments of the preceding fortnight having reached to nearly a million 
anda half. Before this is in print, it is likely that the whole amount 
will have been liquidated. 

If there be some features of resemblance between the relations 
of the Treasury to the banks at times of financial strain in the United 
States and in Canada, there are some marked contrasts between the 
details of the procedure in the two cases. In particular, a difference 
exists between the open deposits of the Secretary of the Treasury 
and the methods adopted by the Canadian Minister of Finance. 
Secrecy marked the whole procedure in the latter case. The publi- 
cation of the statement relating to the circulation of Dominion notes, 
and the security held against them, ordinarily occurs not later than 
the middle of the month succeeding that to which it refers. In 
December it was delayed from the ordinary date, which would 
have been the 14th, not merely for a week, but for two weeks, till 
Parliament had adjourned and attention was unlikely to be devoted 
to a subject so little in keeping with Christmas festivities as govern- 
ment finance. And the result justified the expectations presumably 
entertained as to the effect of this delay. The facts officially 
recorded escaped notice, or were noticed only by those who regarded 
it as injudicious to call attention to them while the possibility of 
panic could be regarded as not entirely removed. When a belated 
reference to the incident appeared in the press, it was allowed to 
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pass without comment, and the explanation promised by the Finance 
Minister, when questioned early in the session, was not given till 
the middle of March. 

A precedent of a most unfortunate nature has, meanwhile, been 
established. In Canada, as in the United States, banks have learned 
that they may look to the Treasury for aid, which their own pru- 
dence and foresight should have made unnecessary. One may ask 
if the assistance given was, in reality, so urgently needed as to 
justify such a precedent, and a breach of the law. Might not a 
workable plan have been arranged by which the stronger banks 
could have placed at least as ample funds, as were lent by the 
Minister, at the disposal of their needier brethren? Security good 
enough for the government’s acceptance might surely have been 
sufficient for other banks, especially as it has been sufficient to 
justify the guarantee of the Bank of Montreal to the government. 
The rate of interest, perhaps, would have proved a stumbling block, 
as it did at first in the case of the government offer. If the 
advances were not needed so urgently as to make them worth paying 
for at rates which did not much, if at all, exceed what the merchants 
and financiers of London were at that time paying to the Bank of 
England, were they needed badly enough to justify special interven- 
tion to force loans on the banks so that the banks might relend 
the funds thus secured? The cash holdings of the banks as a whole 
largely increased in 1907, as has. been shown above, and thus the 
stronger banks had the wherewithal to aid the weaker. And if 
some unforeseen panic had finally broken out, the funds of the 
Finance Minister could have been ready to help in meeting such 
real danger. As no panic developed, such a plan of standing 
ready to help would have provided the reliance needed to justify the 
helping of the weak by the strong, while, as things turned out, 
no overt breach of the law would have been needed. 

This view as to the absence of absolute need for intervention 
receives support from other events, not unconnected with the 
crisis. One of the chartered banks, which had had a brief but 
striking career, namely, the Sovereign, was quietly taken in charge 
on January 18, by a dozen of the leading banks. The various 
branches were shared among the aiding banks, and liabilities were 
taken over absolutely, while assets will be realized as occasion 
serves. This repeats, with some variation, what was done in Octo- 
ber, 1906, with the Ontario Bank, the entire charge of which was 
then entrusted to the Bank of Montreal. That the codperation which 
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secured the confession, that a bank with sixteen millions of liabilities 
to the public was unable to meet its engagements, should hardly pro- 
voke even curious comment is something worth notice. The position 
of the shareholders has since been discussed with a good deal of 
interest, but the security of deposits has never been doubted, much 
less that of circulation. In fact, if the procedure thus adopted in 
Canada on two recent occasions became established as a precedent 
for all future cases, the result would be a practical mutual insurance 
of bank deposits. There are, however, signs that it is being realized 
that the confident reliance on such action would tend to encourage 
rashness on the part of some bank managers. The recent annual 
report of the Bank of British North America gives an emphatic 
warning that the system of mutual guarantee cannot be made a 
universal rule. 

As to the Sovereign Bank itself, its growth was rapid and con- 
tinuous, from its start in 1902, till December, 1906. Its assets 
then stood at over 29 millions. In the following four months, over 
four millions were wiped off both sides of the account. Then a 
new general manager took the place of the man who had held 
that position from the beginning of the bank’s career, and a 
writing down of assets by some ten per cent. was effected by appro- 
priating the entire surplus fund and a million of the capital to 
that purpose. Though the work of realization was checked by the 
general crisis, in the last seven months of its operation liabilities 
were reduced by fully one-sixth, as assets were realized. But the 
difficulties of the situation proved too great, and after conferences 
between the leading bankers, the action specified above was decided 
upon. 

It is natural that discussion of the methods of management by 
which the downfall! of this bank was brought about should have 
been active in the couple of months since the assumption of its 
accounts by the guaranteeing banks. Though much of what has 
been stated publicly is based on inadequate information, it seems 
that this case serves but as one further illustration of accepted 
principles affecting the business of banking. Excessive loans which, 
by their nature, must be difficult to liquidate, and must require almost 
indefinite extension, of course occur. It is declared, too, that, to 
avoid the discredit of a falling market for its shares, the bank 
acquired a large block of its own stock. It is too early, yet, how- 
ever, to make any adequate statement of the causes and extent of 
the losses incurred. The assisting banks have agreed to allow 
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the advances made, for the purpose of easing the liquidation, to 
stand for two years, unless by common consent to an earlier 
repayment. 

One outcome of the crisis is a proposal to graft upon the excellent 
existing system of Canadian bank currency an emergency issue on 
lines roughly similar to those recently discussed for application in 
the United States. The writer believes that this is unnecessary 
and would be unfortunate, though it may be adopted under the 
influence of political pressure. 

The strain experienced last autumn has passed over with what 
must, on the whole, be described as remarkable ease. The bank 
accounts continue to show the decrease in the activity of business 
which Canada shares with other commercial countries. We have 
passed through the crisis without any suspension of payments by 
our banks, whether general or partial, by all or by any one. United 
action has secured the last point ; the exercise of reasonable prudence 
by the leaders may be assigned credit for the former. That some 
severe lessons have been learned, of the dangers of rash banking, 
is but too true, though the sufferings consequent on misdeeds 
revealed have been confined to such as were shareholders in the 
bank which went under. This statement might be extended to 
cover the case of the Ontario Bank, though its failure preceded, 
by over a year, the crisis of last autumn. The wisdom which is 
proverbially taught by experience will, it may be anticipated, lead 
to such minor changes in the regulations affecting banking, as may 
impose some judicious rescraint on the recurrence of such practices 
as were revealed in the case of the Sovereign Bank. Whether any 
legal restriction can entirely obviate the dangers due to rashness, 
carelessness, or ignorance on the part of bank managers may be 


doubted. 
A. W. Fivx. 


London, England. 
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BOOK REVIEWS. 


Select Essays in Anglo-American Legal History. Compiled by a 
Committee of the Association of American Law Schools. In 
three volumes, Vol. I. Boston: Little, Brown & Co., 1907— 


pp. x, 847. 

The existing materials for a complete history of English law are 
not yet perfectly available for the historian. Pollock and Maitland 
have covered the ground down to the reign of Edward I. The 
essays in this volume are collected and published in order to supple- 
ment, as well as may be, the work of Pollock and Maitland. Volume 
I contains a series of twenty essays, by various authors, all except 
one heretofore published in magazine or in book form, and an auto- 
biographical letter by James Kent. They are arranged herein in 
five groups: I, prior to the Norman conquest; II, thence to the 
18th century; III, the American colonial period; IV, development 
of law in the 19th century; and V, a biographical survey of the 
bench and the bar from the Norman conquest to the present. The 
selection is certainly good, and the arrangement is such as to give 
a certain unity and a tolerable continuity to the whole. This unity 
and continuity, however, are disturbed by the numbers included 
under part V, the substance and construction of which are scarcely 
in harmony with the preceding parts. The authors of many of 
the essays are leaders in legal historical study, in particular Pollock, 
Maitland, Stubbs, Holdsworth, and Bryce. 

The first two essays, “A Prolog to a History of English Law,” 
by Professor Maitland, and “The Development of Teutonic Law,” 
by Professor Edward Jenks, cover much the same ground. Begin- 
ning with the Leges Barbarorum, they trace in a general way the 
confused and uncertain development of law amongst the Teutonic 
peoples down to the time of Edward I. The first is, however, more 
exactly an introductory, while the second is fuller of critical classi- 
fication and stated conclusions. Professor Jenks is particularly 
happy in his account of the origin of the English Common Law. 
To his essay is added a detailed table of sources that is of con- 
siderable convenience. Both he and Sir Frederick Pollock in the 
third essay indicate clearly how undeveloped was the law of the 
Anglo-Saxons, and how little of it has survived either — 


or in influence. 
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Two of the most intensely interesting periods in English legal 
history are the reigns of Henry II and Edward I. The first of 
these is treated herein by Mrs. John Richard Green in a brilliantly 
written essay. The second is covered by Professor Jenks, who 
discusses with a lawyer’s skill the substance and effect of the great 
legislation of Edward I, particularly the Statute of Merchants, the 
Statute of Westminster II, and the creation of Parliament. 

In a pleasantly informal lecture on “English Law and the 
Renaissance,” Professor Maitland shows us how narrowly Eng- 
land escaped the catastrophe of adopting the Roman Law along with 
the Reformation, as did Germany, Scotland, and, to a less extent, 
France. A practitioner of the present day can scarcely believe, with 
Professor Maitland, that the preservation of the Common Law 
against the encroachments of the Civil Law and of Henry VIII 
was due so entirely to the Inns of Court, however flattering such 
a theory may be to the profession and to law schools. Before there 
were any Inns of Court, Stephen had expelled Vacarius from 
England, Henry III had, in 1234, forbidden the teaching of the 
“Leges” in London, and two years later, at Merton, the King and 
the barons declared “Nolumus Leges Angliae mutari.” The English 
law was an organized and operating system long before as much 
could be said of other countries. Hence it was much better pre- 
pared for battle. ‘National character, the genius of the people,” 
Professor Maitland somewhat cavalierly dismisses from considera- 
tion. But insular stubbornness existed before the Renaissance and 
has ever since appeared to have been unaffected by it. That the 
Inns of Court and the Year Books had a mighty influence must, 
of course, be conceded. Here, as always, his work is full to over- 
flowing with notes and references to original sources. 

Pleasantly informal he is, and modest withal. “In common 
honesty I am bound to say that if you stay here you will be 
wearied. Still I feel that what is at fault is not my theme. A 
lecturer worthy of that theme would—I am sure of it—be able 
to convince you that there is some human interest (in it).” But 
wearied we certainly are not. Again he refers to the Downing 
Professorship at Cambridge as “The chair I cannot fill.” Com- 
paring Common Law and Roman Law, he says: “Even for purposes 
of purely scientific observation, the live dog may be better than 
the dead lion.” Then the Common Law revives, for, though 
compared to a live dog, certainly its extremities are represented as 
growing cold, and of this revival he says: “We are having a little 
Renaissauce of our own; or a gothic revival, if you please.” 
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1 After an essay by T. E. Scrutton on the influence of the Roman 
f Law upon English Law, which is largely written from the technical 


standpoint of a lawyer, there are included two lectures by Pro- 
fessor Stubbs on the Canon Law in England. They recite the 
t constant struggles between canonists and theologians, and between 
canonists and lawyers, and give only in obscure outline the prin- 
ciples of the Canon Law. They do not seem quite definite enough 
in detail to be clearly understandable, but perhaps it is necessary 
to be an English bishop to obtain a self-satisfactory understanding 
of these squabbles.of the past. Stubbs himself speaks somewhat 
critically, though fearfully, of the “infallibility of the English 
trained lawyer,’ who would, he says, “pronounce a definitive judg- 
ment, without misgiving, on any subject, historical or other, human 
or divine.” Of Coke and the other temporal judges of that time he 
says: “There was practically no limit to their assumption of infal- 
libility; for the common law judges could not, like theologians, 
afford to leave any question unsolved.” He appears to regret the 
disappearance of ecclesiastical jurisdiction; and of the judicature 
act of 1873, which drove the last nails into the coffin of that juris- 
diction, he says: “It is supposed that thereby justice is quickened 
and law made so cheap that any man, poor or rich, may ruin himself 
with a light heart.” For the Puritans he has even less use, whose 
tenets are untenable and whose “methods of promoting them by 
calumny, detraction, and coarse ribaldry I think entirely detestable.” 
He suggests an interesting possibility as to the origin of the degree 
of LL.D. (p. 285), but it is disapproved by Maitland (p. 175). 

Sir Edward Coke receives some hard knocks: from Stubbs as iq 
the destroyer of ecclesiastical jurisdiction; from Holdsworth as 
the destroyer of admiralty jurisdiction; from Zane as of “unex- 
ampled baseness,” a “snivelling hypocrite,” and brutal at home 
and in court. Of course he would have destroyed Chancery juris- 
diction too if he could, and the Court of Requests as well. Perhaps 
he can get some comfort out of Maitland’s words, “That wonderful 
Edward Coke was loose—that masterful, masterless man.” Stubbs 
at least should deal gently with Coke, since he characterizes the 
religious burnings and hangings as one of the milder features of 
a violent age. 

It is impossible to mention here even the titles of all the remaining 
essays. Two by James Bryce are taken from his “Studies in History 
and Jurisprudence,” published in 1901, and need no recommendation 
here. Three essays in part III deal with fragments in colonial his- 
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tory. The only new contribution to our printed literature contained 
therein consists of “The Five Ages of the Bench and Bar of Eng- 
land,” by John Maxcy Zane. These are entertaining popular 
lectures—perhaps not in a very appropriate setting here—a combina- 
tion of biography, genealogy, and stories. They do not exhibit an 
altogether unbiased historical tone, at times showing an overreadi- 
ness either to condemn or to overpraise. 

It is unquestionable that the editing committee are performing a 
very valuable service to all who are or may be led to become inter- 
ested in legal history, in making accessible the results of the best 


thought along this line. 
ARTHUR L. CORBIN. 


Yale University. 


West Ham: A Study in Social and Industrial Problems. Being the 
Report of the Outer London Inquiry Committee. Compiled by — 
Edward G. Howarth and Mona Wilson. London: J. M. Dent 


& Co., 1907—pp. xix, 423. 

The Outer London Inquiry Committee was formed for the pur- 
pose of tracing the development and showing the conditions of an 
extra-metropolitan area. West Ham, a London suburb of 267,358 
population, was selected as the first field for investigation. Mr. 
E. G. Howarth and Miss Mona Wilson were appointed to compile 
the results of the investigation. That the statistical work was 
carefully done is assured by the fact that it was in charge of 
Professor C. P. Sanger, and that many of the diagrams were 
constructed by Professor A. L. Bowley. 

It was impossible, considering the area to be covered by the 
investigation, to include all the topics which affect the life of a 
population of this character. It was decided to make no attempt 
to collect household budgets, since the work of Mr. Rowntree and 
of Dr. Noel Paton made it unlikely that much additional information 
would be acquired. At the same time the subject of infant mortality, 
although interesting, was not touched, for it was felt that the 
schemes proposed for its reduction in other large centers could be 
safely advocated in this district. 

The investigation covers four main points: (a) Housing; (b) 
Industries; (c) Local Government; (d) Public Institutions and 
other Features of the District, such as Religious and Philanthropic 
Agencies. 

The housing problem in West Ham, which is very serious at 
present, is due to a variety of causes. The growth of the district 
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has been very rapid, increasing from 38,331 in 1861, to 267,358 
in 1901. Unfortunately there was no uniform scheme of town 
building. The tenants demanded cheap houses and the construction 
was very poor. Reference is made to a row of houses, “in one of 
which an I*‘shman leant back in his chair and pushed the wall 
down.” In many cases houses which had been built to accommo- 
date one family served for two or three, and subletting became very 
common. Rents rose quite steadily down to about 1904, and, while 
the demand for housing continued greater than the supply, land- 
lords were unwilling to repair tenements which they could rent 
without going to this expense. The Committee urge that the 
public authority be given power to enforce repair, and that the 
freeholder be made responsible, by throwing on him the duty of 
making the owner carry out the repairing clauses in leases. 

The principal employment in West Ham is in the chemical and 
soap factories, engineering works, and the large Albert and Victoria 
Docks. In the first of these the labor is unskilled and poorly paid, 
and in the last it is very largely casual. The result is that although 
labor is at all times intermittent, the effect of an industrial depression 
is to throw large numbers out of employment, causing great suffer- 
ing. In fact, casual labor is assigned as the chief cause of the 
unfortunate conditions in the district. Few of the dock companies 
have a regular force of workmen, but when a ship arrives the 
foreman selects from the crowd on the wharf such stevedores and 
dockers as are required. Those who are not selected must go in 
search of other work. The result is that very few of this class have 
a regular weekly wage. The labor unions are not strong enough 
to regulate employment. The remedy suggested is that a trust 
of the shipping interests be formed, which from its size would be 
able to guerantee steady employment to a large number of men, 
and that all casual laborers be registered in employment exchanges 
throughout the district, all acting together to try to reduce the pro- 
portion of casual labor. 

Not only is there casual labor among the men, but the women 
are in the habit of finishing clothing in their homes. This is at 
best irregular, and when business is dull the competition for the 
work is intense and wages low. Conditions are rendered worse 
by the fact that self-supporting women are brought into competition 
with those who are engaged in this work that they may enjoy certain 
luxuries of which they would be otherwise deprived. 
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The result of these different causes is great misery in periods of 
industrial depression, and one of the most interesting portions of 
the volume is that which deals with the attempts which have been 
made from time to time to relieve this need. In 1904 the Daily 
News and Daily Telegraph distributed supplies to the unemployed, 
but little good and much harm resulted. Later the Daily News 
paid for labor performed, and the Daily Telegraph spent £8,000 
on emigration. These were more satisfactory than the previous 
attempts, but failed to solve the problem. “It is admitted that many 
deserving cases received temporary relief, that a few men were 
given employment, and a few more emigrated; but, on the other 
hand, inquiries made from the officials of the Union, keepers of lodg- 
ing-houses, and others show that many casual laborers of the 
lowest class were attracted to West Ham by the chance of sharing in 
the distribution of relief either in doles of food or of work, and 
the difficulties of dealing with the problem of chronic poverty were 
thus increased.” At several different times a work yard was 
opened, but with poor success. In 1905 the Unemployed Workmen 
Act was passed. By the terms of this Act a Distress Committee can 
help only those who have resided within their area for twelve 
months, and an applicant must be “honestly desirous of obtaining 
work” and “temporarily unable to do so from exceptional causes 
over which he has no control.” The preference is to be given to 
one who “has been regularly employed and has been well-conducted 
and thrifty.” The task of investigating the cases was wisely given 
to the Charity Organization Society. The conclusion reached by 
the Committee is eminently sane. “No method of relief which 
merely supplements the earnings of the casual laborer by doles of 
work or money equally casual in nature can be satisfactory. 
Employers of casual labor openly welcome such relief as a rate in 
aid of wages.” 

The volume is a vast storehouse of statistical material and bears 
witness on every page to the care with which it was compiled. It 
will surely take the high place it deserves in the small but increasing 


list of valuable social studies. 
WM. B. BAILEY. 


Yale University. 
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Wage-Earners’ Budgets: A Study of Standards and Cost of Living 
in New York City. By Louise Bolard More, with a Preface by 
Professor Franklin H. Giddings. New York: Henry Holt & 
Co., 1907—pp. x, 280. 

In the spring of 1903 the Greenwich House Committee on Social 
Investigations assumed charge of a resident Fellowship at Green- 
wich House, a Social Settlement on the lower West Side of New 
York City, the purpose of which was to investigate the various 
social and economic aspects of city life. For the first two years 
this Fellowship was held by Mrs. More, to whom was given the 
definite task of studying the standard of living among different 
races and occupations in the neighborhood of Greenwich House. 
The investigation was begun in November, 1903, and completed in 
September, 1905. Two hundred families, considered as representa- 
tive, were carefully studied by the intensive method. The attempt 
was made, by means of various social agencies, to establish friendly 
relations with the families, that the members of the households 
might take a personal interest in the work. The mothers, as repre- 
senting the disbursing agents of the households, were asked to keep 
records of the income and expenditures of the family. In many 
cases the returns were so poorly kept that it was necessary to dis- 
card them, but 200 were collected which were considered sufficiently 
accurate to warrant their inclusion in this study. Since the attempt 
was made to select households typical of this section of the city there 
is here a liability of error, for housewives who will keep an account 
of this kind are likely to be above the average in intelligence and 
management. 

In the 200 families, 27 had total incomes below $500 a year; 72 
between $500 and $800; 44 between $800 and $1,000; 46 between 
$1,000 and $1,500; and 11 from $1,500 to $2,556. The average 
income was $851.38, and this was considered by Mrs. More to be a 
fair average for a workingman’s family in the district. There were 
in the families a total of 1,125 persons, including 721 children, 367 
parents, 13 dependents and 24 boarders. There were eight families 
with no children, while the average number of children for the 
remaining 192 families was 3.76. 

That a large proportion of these families was living on the verge 
of dependence is shown by the fact that 153 of them had a deficit 
or came out just even at the close of the year. For the 47 families 
reporting a surplus the average amount was $104.37, while for the 


55 families with a deficit the average was $34.18. In 105 native 


a 

f q 

y 

) 4 

iia 
> 

> 

ig 

ia 

3 

i 

a 

a 

{ 

i 

|e 

| 

I q 

a 

| 

| 

| 


106 Yale Review. [ May 


families, 26 reported a surplus, 30 a deficit and 49 came out even. 
In 95 foreign families, 21 reported a surplus, 25 a deficit, and 49 
were even at the end of the year. The Irish made the poorest show- 
ing, for in 35 cases there were but 2 with a surplus, while 15 
reported deficits. With the exception of the Irish and one Cuban 
family, the foreign nationalities seem to have been more thrifty 
than the American. 

The average expenditure of the 200 families was distributed as 


follows: 


$363.42 43-4 per cent. 
147.31 17.6 


Average surplus, $15.13 


The distribution of expenditure in families of different sizes has 
been carefully. studied. It is found that as the members of the 
family become more numerous the size of the income increases, but 
not so rapidly as the expenses, and that in the largest families there 
is usually a deficit. As the income increases the proportion spent 
on food decreases, while that on sundries increases. This is in 
keeping with Engel’s conclusions, but there are two exceptions to 
his generalizations. He found that the proportion spent for 
clothing was approximately the same, and that for rent, fuel and 
light almost invariably the same, whatever the income. In New 
York City the proportion expended for rent, light and fuel 
decreases, but that for clothing increases as the income becomes 
larger. The proportion spent on rent is larger than that in most 
cities in this country. This was, perhaps, to have been expected. 

More than four-fifths of the families had some income from the 
husband, almost one-half had some from the wife, and more than 
one-third received something from the children. It appeared that 
there was most thrift among those nationalities where the husband 
contributed the largest share of the income. More money was 
spent by the native families for recreation, newspapers, spending 
money and trade-unions; and by the foreign families for drink, 
church and education. Among the foreign families the continental 
custom of drinking wine or beer with the meals is quite common. 
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It is very encouraging to note the effort which is being made by 
many of the foreigners to provide their children with a liberal 
education. 

There were 27 families who received aid during the year through 
the ordinary channels of charity, while about as many more had 
received gifts from friends or relatives. None of the families 
which went through the year without assistance on incomes of less 
than $600 were properly fed, clothed and housed. Mrs. More 
estimates a fair living wage for a family of five in New York City 
at not less than $720, or a regular weekly income of $14. 

The expenditure for food is, as a rule, carefully made and well 
distributed. The amount spent for drink is far too great and 
reduces to a considerable degree the quantity and quality of the 
food for the household. This expenditure carries the danger of 
incapacitating the head of the household from regular work. Insur- 
ance is carried in most families, but the money which becomes due 
at death is usually squandered in an extravagant burial for the 
deceased. The funeral expenses are generally far beyond the 
means of most families. 

There are a few points in which the expenditures do not give 
an accurate picture. When boarders or grown children are in the 
household, what they pay for food is included in the family receipts, 
but the other expenses of these boarders are not included. This 
makes the amount spent for food unduly large. The husband 
ordinarily turns most of his earnings over to his wife, and receives 
from her a certain amount for “spending-money.” A large share 
of this seems to be spent for drink, but this amount is not included 
under the family expenditure for this item. 

All reasonable care seems to have been taken to insure the 
accuracy of the budgets, and their tabulation has been well made. 
They are arranged in so many different ways that almost every con- 
ceivable question can be answered from a careful study of them. 
For purposes of comparison the results of the best known investiga- 
tions in this country and Europe have been included. The chapter 
devoted to Standard of Living gives one of the best pictures of the 
life of the poor in the great cities which has appeared up to this 
time. The author is evidently familiar with the life and struggles 
of the common people and in her task of interpretation has done 


good work. 
WM. B. BAILEY. 


Yale University. 
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The British City, the Beginnings of Democracy. By Frederick C. 
Howe. New York: Charles Scribner’s Sons, 1907—pp. xvi, 363. 
“To Tom L. Johnson, Who found in the Philosophy of Equal 

Opportunity for All and Special Privilege for None, the Inspiration 

of His Political Life; Who halted in the Conquest of Material 

Things to Take up the Burdens of the Warfare against Monopoly ; 

Whose Cure for the Failures of Democracy is more Democracy, 

This Book Is Affectionately Dedicated.” This somewhat florid 

dedication well typifies the author’s point of view. The book is not 

a scholarly study, but rather an enthusiastic and popular discussion 

of ideas gained by interviews with municipal officials, by listening 

to speeches at banquets and other public occasions, and by inspec- 
tions and excursions conducted by officials who may be supposed 
to be interested. There is no evidence that the Parliamentary 
debates on Municipal Trading, few as they are, have been studied, 
nothing to show that the two great Blue Books on the subject, 
dated 1900 and 1903 respectively, have been read and digested. 

The work is hasty, uncritical, and prejudiced. The style borders 

on that of extravagant oration. We are called upon to believe 

that British Municipal Trading is a great success; that it has no 
unsolved problems; and that its critics are all wrong. 

Credit must be given for certain general contributions of some 
value. The author well sets forth the comparative absence of 
corruption in the British cities, the freedom from the American 
city boss, the high character and ability of the city councillors, the 
unusual interest of all classes in the welfare of the city, the cheap- 
ened rates for various commodities and services; emphasis is rightly 
laid on the peculiar nature of English municipal taxation, whereby 
the burden is placed chiefly on the renting classes to the practical 
exemption of the property owners. 

On the other hand, many of the most practical problems of munic- 
ipal ownership are unnoticed. For example, the problem of a sat- 
isfactory system of audit should be discussed. The author does 
not mention the startling fact that the real fate of municipal 
trading at various crises has been decided, not by King, or Prime 
Minister, or Cabinet, or party voting in Lords and Commons, but 
by the arbitrary fiat of the Lord Chairman of Committees in the 
House of Lords. Has this procedure allowed certain powers to be 
granted to the cities which after public debate in either House 
would not have been granted? There is no mention of the legal 
tangles and practical difficulties of allowing cities to sell commod- 
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ities, such as water, gas, electric light, tramway service, to the 
smaller outlying towns. No drawbacks are noted in connection 
with municipal stores. The effects of “local consent” on tramway, 
electric light and telephone companies are inadequately presented ; 
the capitalist’s attitude toward short term licenses and compulsory 
sale at structural value terms, with no allowance for good will, is 
utterly neglected, and yet these things are indispensable to a proper 
understanding of actual conditions. The important telephone con- 
troversy is barely mentioned. 

This book is not for the serious student; it is a book for a 
summer’s day, one, perhaps, to be read just before or just after 
a grand political rally for municipal ownership. 


EMERSON D. FITE. 
Yale University. 


The Trust Movement in British Industry: A Study of Business 
Organization. By Henry W. Macrosty. London: Longmans, 
Green & Co., 1907—pp. xvi, 398. © 
The trust movement in Great Britain, as distinguished from the 

trust movement in the United States, has been directed almost 
entirely by considerations of economic and industrial efficiency. In 
the United States, the mixed purposes of capitalizing advantages 
obtained by the tariff and of supplying a speculative demand for 
negotiable securities, and of organizing large businesses so as to 
avoid the multifarious penalties of hostile legislation by the Federal 
and State governments have, in large measure, determined the 
course of the trust movement. These factors have thus far been 
absent, or, at least, very subordinate, in the trust movement in 
British industry. Broadly considered, the form and the continuance 
of trusts, amalgamations and associations in the United Kingdom 
depend solely upon their efficiency as instruments of production and 
distribution. The trust problem in Great Britain, therefore, is 
reduced to simpler terms than it is in America, because it reveals 
the modification of industry by a strong organization and an 
efficient method of production, which have evolved from economic 
causes, unaffected by artificial stimulus. 

Certain lines of development of the trust movement in Great 
Britain bring into clearer view the economic basis of certain forms 
of combination already familiar in the United States. Three main 
lines have been noted by Mr. Macrosty: integration, or vertical 
combination, of which the United States Steel Corporation is a 
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conspicuous American example; amalgamation, or horizontal com- 
bination, which is illustrated in the ordinary American manufactur- 
ing trust; and terminable associations, which are exemplified in the 
“factor system’ adopted in the United States by the Eastman 
Kodak Company and by many other large companies. 

The predominance of integration in the iron and steel trades 
has been quite as conspicuous in Great Britain as in the United 
States. The reason for this development is that the costs of 
production of each higher stage are reduced by the utilization of 
some energy, which, without combination, would run to waste in 
the lower stages. In Great Britain, as in the United States, the 
most common form of combination is horizontal amalgamation, 
adopted as a remedy for the destructive competition resulting from 
excessive productive capacity. This was the method successfully 
adopted by Messrs. J. and P. Coates in the textile trade, by the 
Imperial Tobacco Company and by the Metropolitan Amalgamated 
Wagon Company, which combined in their respective companies 
only the strongest competitors. This was also the method less suc- 
cessfully adopted by the Calico Printers’ Association and the British 
Cotton & Wool Dyers’ Association, which began less fortunately by 
assuming a heavy valuation on account of good will and closed works. 
In Great Britain, as well as in America, the power exerted over 
prices by terminable associations, so long as the associations endure, 
has proved greater than the power of the more permanent trusts. 
Coal “rings,” boiler plate associations and similar loose aggregations 
of concerns, bound together for a limited period by agreements 
regarding prices and terms of marketing, excite the loudest com- 
plaint in Great Britain, just as they do in the United States. 

In the report prepared under the direction of the United States 
Industrial Commission by Professor Jeremiah W. Jenks, entitled, 
“Industrial Combinations in Europe” (Report of Industrial Com- 
mission Vol. XVIII, 1901), the comparative weakness of every 
form of combination in the United Kingdom was particularly 
noted ; and the impression conveyed by Professor Jenks is confirmed 
by Mr. Macrosty. “The position of the British combinations in 
regard to the interests of the community,” says Mr. Macrosty, 
“may be summed up as not at present dangerous but containing, 
like every new development, great and unknown possibilities alike 
for good and for evil.” Although, as Mr. Macrosty is careful to 
state, the trust problem in Great Britain is not so pressing as in the 
United States, his final words of warning are no more applicable 
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to his English audience than to his readers in America. “Nothing 
could be more fatal than in a panic to try to turn back a great 
industrial movement. So far as can be seen the great amalgamations 
are the best instruments of production yet devised, and to break 
them up into their original components would be foolish if it were 
not in most cases impossible. Crude methods of suppression are 
always wrong, nor does it seem sensible to search among legal prin- 
ciples relevant to a different stage of industry for weapons to 
hamper and obstruct.” 


GILBERT HOLLAND MONTAGUE. 
New York City. 


The Mecklenburg Declaration of Independence. A Study of 
Evidence Showing that the Alleged Early Declaration of Inde- 
pendence by Mecklenburg County, North Carolina, on May 2oth, 
1775, is Spurious. By William Henry Hoyt. New York: G. 
P. Putnam’s Sons, 1907—pp. xiii, 284, with Appendix of 
Documents. 

This is a convincing book, and for all serious students will prob- 
ably put an end to the controversy with which it deals. The so-called 
Mecklenburg Declaration of Independence, the author shows, is 
wholly devoid of contemporary evidence to confirm it; it is, in 
reality, a myth, dependent for its existence upon reminiscence. 
“Certified to the best of my recollection and belief this third day 
of September, 1800,” said the Davie document, one of the three 
supposed early copies of the declaration, all dating from 1800. That 
the set of notes, the first of these three documents, was written 
in 1800, or later, without the aid of records which were destroyed 
by fire in that year, and that the other two documents were based 
‘on these notes, the author conclusively proves. No documentary 
evidence to confirm the declaration bears a date older than 1800. 
An attempt has been made to prove that the one contained in Mar- 
tin’s History of North Carolina is of an earlier date, but the 
present author shows that this originated some time after 1800, 
and also that the source of the belief in the early date of this 
document is a statement made by Martin himself in his eighty-fifth 
year, when he was totally blind and his memory “somewhat 
impaired.” The testimony of the witnesses, who claimed that 
they were present when the declaration was made, taken between 
1819 and 1830, fifty years, more or less, after 1775, is readily shown 
to be conflicting and unreliable. 


= 


a 

| 

q 

a 

if 


112 Yale Review. [May 


The author’s treatment of the contemporary evidence is a striking 
bit of scientific historical criticism, both destructive and constructive. 
It is destructive in that it shatters every particle of contemporary 
evidence on which the myth might rest. The despatches to England 
of the Governor of the State, read in the light of the enclosures 
sent with his duplicate despatches, do not mention it, nor do the 
Governor’s other letters and public utterances; the newspapers 
of the time are silent in regard to it; so far as can be ascertained 
nothing was known about it at the Continental Congress. Further- 
more, the men who, it is alleged, signed the paper, declaring, “That 
we, the citizens of Mecklenburg county, do hereby dissolve the 
political bands which have connected us with the mother country, 
and hereby absolve ourselves from all allegiance to the British 
Crown . . . That we do hereby declare ourselves a free and 
independent people, . . . to the maintenance of which inde- 
pendence we solemnly pledge to each other our mutual codpera- 
tion, our lives, our fortunes, and our most sacred honor,” are 
shown, some of them, to have administered justice in the county 
courts in the King’s name for some months after the declaration 
is said to have been made, others of them to have signed 
a “test” “professing our allegiance to the King,” and in many other 
ways to have expressed themselves and behaved themselves as 
loyal subjects. 

The constructive part of the book consists in establishing beyond 
all doubt the fact that the people of Mecklenburg County, after all, 
did issue a declaration, May 31, 1775, eleven days after the date 
given for the spurious declaration. It is beautifully demonstrated 
that all the confusion arose in an attempt to remember these latter 
resolves. These declare that all British authority and forms of 
government were suspended; a new county government was to be 
set up until another should be provided by the Provincial or Conti- 
nental Congress; there was no profession of allegiance, no desire 
expressed for reconciliation. Thus, while the book deprives the 
Mecklenburgers of the honor of first declaring independence, 
actually and so stated, still it convincingly gives them the other 
honor, second only to the one so long claimed, of being the first 
formal body to take a stand which was practically one for inde- 
pendence, and which was far in advance of the sentiment of the 


remainder of the colonies. 
EMERSON D. FITE. 


Yale University. 
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The Rise and Development of the Gerrymander. By Elmer C. 
Griffith. Chicago: Scott, Foresman & Co., 1907—pp. 124. 


Aside from the first or introductory chapter, which is merely per- 
sonal opinion and poorly worked out, this is a solid piece of 
research, and deserves commendation. In so far as it traces the 
subject of gerrymandering back into the colonial times, it is a dis- 
tinct contribution. 

Gerrymandering is “the formation of election districts, on another 
basis than that of single and homogeneous political units, as they 
existed previous to the apportionment, with boundaries arranged 
for partisan advantage.” The author agrees with McMaster and 
the other authorities in dating the origin of the term itself from 
1812, and he gives a very interesting and clear description of the 
famous Massachusetts gerrymander of that year. Writers generally 
have taken this case as the first appearance of the partisan distribu- 
tion of districts ; but the present study calls attention to the fact that 
the careful details of this act and its immediate success indicate a 
long previous development of the institution, and goes on to show 
that the evil was in existence in the Colonies as early as 1705, 
when the rest of the State of Pennsylvania attempted to thwart 
Philadelphia by partisan distribution of assembly districts. A 
~ second colonial case, it is pointed out, occurred in North Carolina 
in 1732. In the period from the outbreak of the Revolutionary 
War to 1812, twelve distinct instances of successful or attempted 
gerrymander are cited, scattered in four States, New York, Pennsyl- 
vania, Virginia and New Jersey; five in New York alone between 
1802 and 1809. Three States by this time had incorporated in their 
constitutions provisions limiting the possible operations of the 
gerrymander. In 1812 there was intense partisan strife, and in 
this and the next year the author has found eight more cases. After 
1814 the custom seems to have flourished for a short time, and 
then gradually to have declined during the “era of good feeling.” 
It again became frequent after 1830, and by 1840 was a recognized 
force in party politics, and generally attempted in all legislation 
enacted for the formation of election districts. 

The various cases cited the author reviews with great detail and 
clearness. Abundant references are given in footnotes. 

EMERSON D. FITE. 

Yale University. 
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RECENT LITERATURE. 


Israel's Laws and Legal Precedents. By Charles Foster Kent. 
New York: Charles Scribner’s Sons, 1907—pp. xxxv, 301. The 
fourth volume of The Student’s Old Testament, logically and 
chronologically arranged and translated, appearing third in the 
series, continues the plan indicated in the title and so admirably 
carried out in the two preceding volumes (Narratives of the 
Beginnings of Hebrew History and Israel’s Historical and Bio- 
graphical Narratives). In this careful classification of the laws 
of the Old Testament Professor Kent renders real service to the 
study of the Bible, for the confused condition in which the Old 
Testament law exists in the original is a very effective barrier to 
any practical understanding of the subject. By a natural arrange- 
ment into groups of personal and family laws, and of statutes, 
constitutional, criminal, humane, religious and ceremonial, and by 
a subdivision of these groups into primitive, deuteronomic, holiness, 
priestly and supplemental codes, the logical and chronological rela- 
tions of the laws are clearly indicated and the latter are themselves 
made accessible to the student for investigation and comparison. 
The Introduction traces the growth of the law in Babylonia and its 
possible influence upon Israelitish codes; describes the origin and 
growth of Israelitish law from decisions obtained by lot or pro- 
nounced by local judges, from stipulations of social and moral 
customs, from teachings of the prophets and enactments of the 
priests, and recognizes the influence of the nomadic, agricultural, 
prophetic, exilic and post-exilic periods of Israel’s history upon its 
legal system; and briefly discusses the history and character of the 
different codes. The inclusion in the Appendix of the chief laws of 
the Code of Hammurabi, as well as the civil and criminal decalogues 
of Exodus 21 and 22, facilitates comparison of the Israelitish with 
the Babylonian legal systems. A selected bibliography, tables of 
weights and measures and the post-exilic sacred calendar, an 
analytical table of contents showing the classification of the text, 
an index of biblical passages and two charts, one showing the 
growth and approximate dates of the Old Testament laws and legal 
precedents and the other the restoration of Solomon’s temple, add 


to the usefulness of the volume. 


Bulletin 33 of the Bureau of American Ethnology presents a 
review of the “Skeletal Remains suggesting or attributed to Early 
Man in North America,” by Dr. A. Hrdlicka (Washington, 1907). 
From time to time the Bureau has sent its representatives to report 
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upon this or that find of human bones, and the Bulletin under review 
is now able to cover “all the known American human remains for 
which geological antiquity had been claimed.” In general there 
is no indication that man reached America from the Old World 
“cradle of the race” before the Pleistocene period. The author takes 
up the fourteen specimens or groups of specimens in some detail, 
the most famous of these being probably the Calaveras skull and 
the recent Kansas and Nebraska finds. The general conclusion 
is that “thus far on this continent no human bones of undisputed 
geological antiquity are known.” Naturally this result leads to the 
further strengthening of the view that man is a relatively new 
inhabitant of the New World. The author warns us, however, that 
this is merely a negative result with the value appropriate to its kind. 


Report of the Tax Commission to the Governor of Ohio. 
Columbus, Ohio, Jan., 1g08—pp. 64. This small but excellent report 
furnishes another telling indictment of the American general 
property tax. Ohio’s constitution requires the taxation of all kinds 
of wealth by a uniform rule, and as a result the worst features of 
the general property tax are here in evidence. The report points 
out these evils clearly, giving striking statistical evidence, and makes 
recommendations which are eminently wise and commendable. 
Of these the most important are that the constitutional requirement 
of uniformity be removed, that the State government abandon the 
general property tax, and that the sources of State and local revenue 
be entirely separated as soon as possible. In this connection it is 
worthy of note that on March 27, 1908, the Ohio General Assembly 
adopted a joint resolution providing for the submission to the people 
of a constitutional amendment practically identical with the one 
recommended by the Commission. The people will vote on the 
proposed amendment in November, and at present an active cam- 
paign is being carried on in its support. 


Inheritance-Tax Laws. Prepared by the Department of Com- 
merce and Labor. Washington: Government Printing Office, 
1907—pp. 69. This pamphlet contains a digest of the principal fea- 
tures of the inheritance-tax laws of Great Britain, France, and 
Germany (pp. 12-41), together with a brief outline of inheritance 
taxation in the United States, both Federal and State (pp. 42-49). 
The remainder of the book (pp. 50-69) contains a collection of 
important decisions of United States courts on the subject. The 


work has the merit of putting concisely and in convenient form some 


important facts of an important subject. 
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